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HISTORY OF THE PROCEEDING



On or about February 12, 2001, Richard A. Dech (Complainant) on behalf of Delaware-Lehigh Amateur Radio Club (Club) filed a Complaint against Verizon Pennsylvania Inc. (Verizon or Respondent) alleging, inter alia, that the club is licensed by the U.S. Federal Communications Commission (FCC) to operate a radio repeater connected to a telephone (610-759-9253); that under FCC rules, the Club is prohibited from using commercial or profit-making communications; that Verizon charges a commercial tariff for the telephone service; that since service inception, there has not been any commercial or business activity; that there are no present or future such uses planned for the future; and that the nature of the communications is solely for domestic and emergency communication.  Complainant seeks an Order from the Commission directing Respondent to charge it at a residential rate.



Respondent Verizon duly filed an Answer averring, inter alia, that it renders bills for the service in question to the Northampton County Emergency Management Agency in care of Complainant at 120 McIlhaney Avenue, Bath, PA 18014-1612; that Verizon is without sufficient information to respond to Complainant’s allegations concerning the Club’s FCC licensure and the federal prohibition against commercial or profit-making communication on its system and/or whether there has been no commercial or business activity but solely domestic and emergency communications; and therefore said allegations are denied and strict proof thereof demanded, if relevant and material to the proceeding.  Verizon further averred, inter alia, that it has correctly applied a business rate to the service in question in accordance with its tariffs and therefore seeks dismissal of the Complaint.



A hearing was held on June 15, 2001.  Complainant was represented by counsel, presented two witnesses and introduced two exhibits without objection.  Respondent presented no witnesses but introduced three exhibits which were admitted without objection.  The record consists of 46 pages of transcript and the aforesaid exhibits.  Briefs were filed by the parties.

FINDINGS OF FACT



1.
Complainant is Richard A. Dech who brought this action on behalf of the Delaware-Lehigh Amateur Radio Club (Club), all of whose members are amateur radio operators licensed by the Federal Communications Commission (N.T. 27).



2.
The telephone service at issue terminates in a radio control hut at a radio tower which is owned and operated by the Northampton County Emergency Management Agency (N.T. 14).



3.
The County uses the tower for emergency communications (N.T. 15).



4.
The Delaware-Lehigh Amateur Radio Club, of which the Complainant is Treasurer (N.T. 4, 10) has an antenna on the County-owned radio tower (N.T. 14-15).



5.
The antenna is attached to a repeater device that is owned by the Club and which is contained in the County’s radio control hut (N.T. 12).



6.
The repeater device allows a handheld radio operator to transmit at a much greater distance than a line of sight transmission from the holder (N.T. 12-13).



7.
The repeater acts to extend the range of the individual radio communication and also acts in conjunction with a phone patch attached to it, which allows radio communication to reach the telephone line located in the radio control hut.  The patch activates the signal at the repeater site and allows a telephone number to be dialed (N.T. 13).



8.
The number of the telephone involved in this proceeding is 610-759-9253, which is the service at issue and which is provided by Verizon PA.



9.
Verizon PA renders bills for this service to the Northampton County Emergency Management Agency in care of Richard A. Dech, 120 McIlhaney Avenue, Bath, Pennsylvania, his personal residence (N.T. 5, 16, 28).



10.
Mr. Dech pays the bill as treasurer of the Club (N.T. 17).



11.
The radio tower and the structures attendant to it are not located at Complainant’s residence or on Complainant’s residential property (N.T. 28-29).



12.
The radio tower and its attendant structures are not located at the residence or on the residential property of any of the Club’s members (N.T. 29).



13.
The radio control hut is a concrete building that is approximately 5’ wide by 5’ long, with a height of 6’ or 7’ (N.T. 29; Verizon Exh. No. 1).



14.
The structure is surrounded by a barbed wire fence, with a lock on both the fence and the radio control hut (N.T. 29-30).



15.
The building has no windows and does not contain a kitchen or bathroom, and no one resides in either the building or on the entire site (N.T. 30).



16.
Northampton County owns the tower, the structures and the land that they sit on.  The address of the complex is on Levitz Road (N.T. 29).



17.
The FCC Regulations prohibit the use of the amateur license held by the members of the Club to be used for business purposes (Complainant’s Exh. C-1).



18.
Only Club members have access to the phone patch (N.T. 23).



19.
The Club provides volunteer emergency communications (a) for the Northampton County Division of Emergency Management Department (N.T. 18); (b) for a local hospital if it loses its telephone lines or methods of communication (N.T. 19); (c) for the Sky-Warn weather program (N.T. 20); (d) for walkathons or bikeathons or tubers on the Delaware river (N.T. 20); (e) for traffic hazards (N.T. 21); (f) for fires (N.T. 22).



20.
Verizon currently bills the Club at Verizon’s business rate for the telephone service provided.  That business rate charged is higher than a residential rate.



21.
Under Verizon’s tariff, the structure which houses the telephone does not meet the definition and/or conditions for billing at the residential rate (Verizon Exh. No. 2).

DISCUSSION



In the instant matter, Complainant on behalf of the Club seeks a Commission Order directing Respondent to apply a residential telephone rate to the Club’s telephone service in place of the business rate it is now charged.



Verizon’s Exhibit No. 2, its tariff, distinguishes between business and residence rates as follows:

1.
Business rates apply at all business locations; at a private residence where the service is used substantially for business or professional purposes; and all other locations; except as provided in 2, following.

If any portion of a customer’s service and equipment is located in a place where Business rates apply, Business rates apply to all service and equipment provided.

2.
Residence rates apply in a private residence, or in the residential portion of premises used for both business and residence purposes, where the use of the service is primarily for social or domestic purposes and where the business use, if any, is merely incidental.

3.
Service may be extended to any premises in which the customer resides, and in connection with business service, to the premises of the customer’s agents, representatives or joint users.

(Section 4, thirteenth Revised Sheet 1 of Tariff Telephone – Pa. P.U.C. No. 1).



It is clear, then, that under Verizon’s tariff, business rates apply at all locations except private residences where no business is conducted, or where only incidental business is conducted.



The record in this case indicates that the service is not provided to a residence or the residential property of either the Complainant or any other member of the Club.  Instead, the service is provided to a property owned by the Northampton County Emergency Management Agency.



In addition, the record discloses that the radio control hut on the County’s property is unsuitable for and has no usage that arguably could be considered residential in nature.  As the Complainant testified, the repeater is housed in a radio control hut that is a concrete building that is approximately five feet wide by five feet long, with a height of six or seven feet (N.T. 29; see also Verizon Exh. No. 1).  The structure is surrounded by a barbed wire fence, with a lock on both the fence and the radio control hut (N.T. 29-30).  The building is windowless and contains no kitchen or bathroom.  No one resides in either the building or on the entire site (N.T. 30).  There is no question, therefore, that the radio control hut is not a residence or residential in character and that residential rates are not applicable.  The proper rate to be applied to such service is a business rate.



Further, under the Public Utility Code, Verizon can only charge its lawful tariffed rates.  Section 1303 of the Code, 66 Pa. C.S. §1303, provides that no public utility should, either directly or indirectly, demand or receive from any person, corporation or municipal corporation, a greater or lesser rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  Additionally, the rates specified in the tariffs are the lawful rates of such public utility until changed as provided for in Chapter 13 of the Code.  Moreover, the courts of the Commonwealth of Pennsylvania have consistently held that there can be no lawful public utility rate except the last tariff published as provided by law, and the effective rate they published supersedes all prior rates relating to service therein called for.  See Bell Tel. Co. of Pennsylvania v. Pa. P.U.C., 417 A.2d 827 (Pa. Cmwlth. 1980).  Thus, Verizon is prohibited by law from charging the Complainant a residence rate for service that is not residential.



Indeed, the Commission itself has approved the determination that it is proper for a local exchange telephone carrier to bill at its business rate for telephone service provided to a non-profit corporation whose amateur radio activities included radio/telephone repeater station operations at a non-residential site.



In Uniontown Amateur Radio Club, Inc. v. Bell Tel. Co. of PA, (Uniontown), 71 Pa. P.U.C. 369 (1989), the Uniontown Amateur Radio Club instituted a complaint against the Bell Telephone Company of Pennsylvania, contending, as the Complainant has in the instant matter, that telephone service provided to if for its amateur radio repeater should be based on residential rates, and not business rates at it was then being charged because it was a non-profit corporation, chartered to provide public service and promote amateur radio communications, and because it was prohibited from engaging in business communications pursuant to Federal Communications Commission (FCC) regulations.  Uniontown at 369.



The record in Uniontown, supra, discloses that the radio club owned property and a concrete block building which housed an operations room where the radio equipment was stored; that the club operated a radio repeater from that site and, among other things, provided a public service to its community by providing communications service during emergencies and times of need; that the structure in question was not a private residence; and that the FCC prohibited the business use of a telephone line by the radio repeater, under penalty of the possible suspension or revocation of the club license.  Uniontown at 370-372.



As aforesaid, the Commission in Uniontown approved the Initial Decision of Administrative Law Judge (ALJ) Corbett by permitting it to become final.  In that Initial Decision, the ALJ rejected the radio club’s argument that since the FCC prohibits it from engaging in any type of business activity, the application of a business rate for telephone service was improper.  In rejecting that argument, and it bears repeating in this proceeding, the ALJ, in Uniontown, stated, inter alia, at 373,

. . . In determining whether a Federal statute preempts a state law, one must examine the construction of the two statutes and determine whether they are in conflict with one another.  Furthermore, “if Congress evidences an intent to occupy a given field, any state law falling within that particular field is preempted.  Silkwood v. Kerr-McGee Corporation, 464 U.S. 238, 248 (1984).  The intent to occupy a given field may be explicitly stated in the Federal statute’s language or may be implied from the statute’s structure and purpose.  Jones v. Rath Packing Co., 430 U.S. 519 (1977).  As a general rule, preemption is not favored.  Florida Lime and Avocado Growers, Inc. v. Paul, 373 U.S. 132 (1963).  The parties have presented no authority to convince us the FCC regulation of amateur radio communications preempts this Commission from deciding the reasonableness of utility rates application.  Federal regulation prohibiting business transmissions by amateur radio operators is completely unrelated to the proper application of telephone service rates as set forth in a utility’s tariff.  This Commission has exclusive jurisdiction to regulate the rates of public utilities.  In re Pittsburgh Rys. Co., 75 F.Supp. 360 (1948).  Therefore, no Federal preemption question exists.

The ALJ in the instant proceeding agrees with the foregoing analysis and reasoning.



While the activities of the Club no doubt render a commendable public service, nevertheless, Verizon has properly applied business rates to the telephone service it provides to the Club, since it does not qualify for residential rates under Verizon’s Commission-approved tariff.  As aforesaid, a public utility may not charge any rate other than the lawfully tariffed one.  Bell Telephone Company of Pennsylvania v. Pa. P.U.C., supra.



For all of the foregoing reasons, the Complaint must be dismissed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
The Complainant does not meet the requirements set forth in Bell of PA’s Tariff, Pa. P.U.C. No. 1, Section 4, Thirteenth Revised Sheet No. 1, to be provided telephone service at a residential rate.



3.
There is no federal preemption in the instant matter with respect to the rates charged by Respondent Verizon Pennsylvania Inc.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Richard A. Dech t/a Delaware-Lehigh Amateur Radio Club against Verizon Pennsylvania Inc. in Docket C-00014872 is hereby dismissed.



2.
That this matter shall be marked closed.

________________________

______________________________________
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HERBERT SMOLEN







Administrative Law Judge

(a)
Richard A. Dech t/a Delaware-Lehigh Amateur Radio Club v. Verizon Pennsylvania Inc.

(b)
Complaint filed 2/12/01 seeking a Commission Order directing Respondent to charge Complainant at a residential, rather than a commercial, rate.  Answer filed stating that the rate being charge is correct.  Hearing held 6/15/01.  Complainant was represented by counsel, presented 2 witnesses and introduced 2 exhibits.  Respondent was represented by counsel and introduced 3 exhibits.

(c)
ALJ Smolen issued an Initial Decision dismissing the Complaint.
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