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history of the proceeding


This is a residential customer complaint proceeding in which Tamas Zavodsky (Zavodsky or Complainant) orally amended his complaint at the hearing and asks, as a remedy for alleged improper tree trimming by Duquesne Light Company (DLC), that DLC replace two large trees, which had fallen, with two small, inexpensive trees. (Tr. at 18–19, 41–42.) DLC introduced persuasive evidence that it had not trimmed any trees in the Complainant’s backyard, and offered a plausible explanation, by an expert witness, of what caused the trees to fall. The complaint, as amended at hearing, is denied and dismissed. The evidence fails to show that DLC was responsible, in any way, for the damage the Complainant sustained.

The formal complaint was filed on December 19, 2000, and was answered on January 16, 2001. By notice to the parties, dated May 2, 2001, the complaint was scheduled for hearing on June 5, 2001, in the Pittsburgh State Office Building, Pittsburgh, Pa., with ALJ James D. Porterfield assigned as the presiding officer. A Prehearing Order issued on May 8, 2001.

For the scheduled hearing, Tamas Zavodsky appeared in his own behalf and offered Complainant Ex. A‑1–A‑7, which consist of the Formal Complaint and six attachments, and Complainant Ex. B‑1–B‑5, which consist of photographs. (Tr. at 9–10.) Regina M. Sestak, Esquire, appeared on behalf of Duquesne Light Company and offered the testimony of Harold Winkle, Construction Supervisor (Vegetation Management Department), who is certified by the International Society of Arboriculture as an arborist, and the testimony of Judith L. Beck, Esquire. Respondent Ex. 1, a service Reliability Report, was admitted into the record. A ruling on DLC’s motion to dismiss the complaint against Tamas Zavodsky’s spouse for lack of prosecution was deferred. The motion is now moot, and no ruling is necessary.

The record of the proceeding includes the Prehearing Order; the Complainant’s twelve exhibits, identified and described above; the exhibit offered by DLC; and the transcript of the hearing notes, which is 42 pages in length. The record of the proceeding closed on July 3, 2001. No briefs were filed.

Findings of fact

1. A large tree in the Complainant’s backyard fell on February 14, 2000, and another large tree fell on July 4; hedges were damaged by the falling trees. (Tr. at 12–15, 21–24; Complainant Ex. B‑4 and B‑5.)

2. Complainant believes that the trees became unbalanced and fell as a result of being improperly trimmed by DLC. (Tr. at 6–8.)

3. The tree that fell on July 4 was a cherry tree, which did not have deep roots; cherry trees of the type on the Complainant’s property are easily uprooted—compared to other species of trees—by wind; the root systems of the Complainant’s cherry trees could have been damaged by weather storms that occurred many years ago. (Tr. at 19, 29.)

4. There were severe weather storms that passed through the Pittsburgh area on July 28, 29, and 30, 1999; the Complainant’s trees may have been damaged when Complainant was out of the country, on vacation. (Tr. at 19, 29, 37–38; Respondent Ex. 1.)

5. The Complainant’s trees fell perpendicular to the predominant wind direction; from this it cannot be concluded that wind did not disturb or damage the root systems, later causing the trees to fall. (Tr. at 15–16.)

6. After a four‑week vacation, the Complainant returned to his residence on August 19, 1999. (Tr. at 13, 21–23.)

7. DLC did not trim any trees in the back part of the Complainant’s property; DLC trimmed trees in the area of the Complainant’s property on September 24, 1999. (Tr. at 24, 27–28, 30; compare Complainant Ex. A‑7.)

8. To promote good customer relations, DLC removed the trees that fell on the Complainant’s property, and removed the associated stumps. (Tr. at 30, 36.)

discussion
According to the Public Utility Code, 66 Pa.C.S. §§101–3316 (as amended), a jurisdictional public utility, like Duquesne Light Company, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….” 66 Pa.C.S. §1501. Improperly trimming trees, for example, may be considered inadequate or unsafe service. A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Public Utility Code (Code), alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge that duty.
 66 Pa.C.S. §332(a). In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory and decisional‑law criteria or recognized equitable principles, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a); see also 66 Pa.C.S. §701. Finally, a complainant must show, as part of the complainant’s burden of proof, that the involved utility is responsible or accountable for the problem described in the complaint.


Subsection 332(a) of the Code is construed and applied by the Commission to require a party who is seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.
 Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954).

The Complainant failed to adduce any evidence to show that DLC trimmed the trees that fell on his property. In addition, the Complainant failed to adduce any evidence from which it may be inferred that DLC did anything, proximate or remote, that might have caused the trees to fall on Complainant’s property. Therefore, the complaint is denied and dismissed.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. 66 Pa.C.S. §332(a).

3. The evidence of record fails to establish that Duquesne Light Company furnished inadequate, inefficient, unsafe, or unreasonable electric utility service. 66 Pa.C.S. §1501.

4. There is no evidence to support the conclusion that Duquesne Light Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701. 

5. There is no evidence to support the conclusion that Duquesne Light Company is responsible or accountable for the problem described in the complaint. Feinstein et al. v. Philadelphia Suburban Water Co., 50 Pa. PUC 300, 302 (1976).

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the formal complaint captioned Mr. & Mrs. Tamas Zavodsky v. Duquesne Light Company, at Docket No. C‑00004596, is denied and dismissed.

2. That the formal complaint proceeding captioned Mr. & Mrs. Tamas Zavodsky v. Duquesne Light Company, at Docket No. C‑00004596, is terminated and the record to be marked “closed.”

Dated: September 27, 2001 

James D. Porterfield

Administrative Law Judge

� 	Substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





�	Feinstein et al. v. Philadelphia Suburban Water Co., 50 Pa. PUC 300, 302 (1976).





� 	See also Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A2d 356 (Pa. Cmwlth. 1971).
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