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Procedural History



On June 29, 2001, Wendy Robinson (Robinson, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility). She averred that her illness is the reason why she’s on disability.  She also averred that she is on an oxygen machine and a breathing machine that she has to use every day, and four (4) times a day with medication.  She further averred that she needs her electric to be on for medical purposes.  She asked the Commission to assist her with its help.



She would like the Commission to help her with a payment arrangement that is affordable with her disability income.



PECO filed a timely answer denying that Customer is unable to pay her electric bill, and seeking strict proof thereof at hearing.  PECO averred that Customer's outstanding balance was then $8,720.03, and, that Customer's average monthly bill was $88.00 and the calculated budget was $93.00.



PECO avers that it is without sufficient knowledge to either confirm or deny the remaining statements made by Robinson.  PECO made no averments based on a Bureau of Consumer Services (BCS) decision, but did introduce decisions as exhibits during the hearing.



PECO requested that an Interim Payment Order be issued based on the BCS decision issued in this case.  Since PECO did not aver that a BCS decision was issued, I could not grant its request.  However, the relatively large size of the arrearage and the relatively low amount of the calculated budget amount indicated that an Interim Payment Order would be appropriate here.



On August 13, 2001, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Tuesday, September 11, 2001 at 10:00 a. m.  The case was assigned to ALJ Turner for hearing and initial decision.



On August 21, 2001, the ALJ served an Interim Payment and Procedures Order.



The hearing was held as scheduled, and the testimony was taped.  Robinson appeared and represented herself.  Henri P. Marcial, Esq. appeared on behalf of PECO, and called Teresa Ferrier as a witness.  She sponsored four (4) exhibits which were admitted to the record as PECO 1 (Account Statement and usage data); PECO 2 (History of Payment Terms); PECO 3 (BCS Decision at 0863494); and, PECO 4 (BCS Decision at 09562156).



September 11, 2001, the day of the hearing, was also the day of the terrorist strike in New York City.  Although the hearing began on time, and testimony was taken from both sides and questions were asked, the hearing ended abruptly when PECO’s representatives were told to evacuate their building.  The ALJ closed the record because she felt at the time that sufficient information had been placed on the record to decide the case.

Findings of Fact



1.
PECO Energy Company, a subsidiary of Exelon Corporation, provides electric service and natural gas service for compensation in the Commonwealth of Pennsylvania.



2.
Wendy Robinson is a customer of PECO who receives both gas and electric service from it.  According to Commission records, she resides at 1557 Newlin Avenue, Sharon Hill, PA 19079.  This is also her service address in PECO’s records.  PECO 1



3.
Robinson has been on disability since 1989, and is under a doctor’s care.  She is a chronic asthmatic, and uses oxygen and a separate breathing machine with medicine 4 times a day.  Both her oxygen supply and the breathing machine require electricity to function.  She is also on an anti-depressant.



4.
Robinson and/or her doctor have submitted a series of emergency medical certificates to PECO.  The last medical certificate was dated July 1, 2001, which put a 30-day hold on termination and collection until August 1, 2001.  Ferrier Testimony



5.
Robinson’s household consists only of herself at the present.  She did have a granddaughter and great nephew living with her for the past three (3) years, up until April 2001.  They were removed from her lease at that time.



6.
Robinson lives in a three-bedroom townhouse with a basement.  HUD subsidizes her rent.  She has an all-electric kitchen, and her hot water and heat are gas, except the furnace has an electric starter.  She uses two (2) room air conditioners, one in her bedroom and one in the living room.  She needs to use air conditioning for her medical condition.



7.
She receives Medicare A and B, which cover most of her medical expenses.  Through public assistance, she receives co-pay or backup medical insurance (Keystone) to cover what Medicare does not pay.  This includes a prescription plan.  She usually does not have to pay for her medication.  



8.
Robinson’s monthly income is as follows:

Disability


$543.00

Food Stamps


$  78.00

Total



$621.00



9.
Robinson’s monthly expenses (excluding gas and electric) are as follows:

Rent



$20.00

Telephone


$35.00

Water



$ 24.66
($74.00 per 3 mos.)

Food/HH Goods

$100.00

Trans.



$    8.40
(to go to doctors’ offices)

Assoc. Acct.


$   35.00
(bal. $641.44)

Total



$223.06



10.
Robinson is in PECO’s CAP Rate program, which applies to both gas and electric rates and bills.  There is a 50% or a 25% reduction for usage over 500 kwh, depending on income, and also an adjustment to gas rates billed.  There is also a provision to set aside a certain amount if the customer participates fully in the program by paying the monthly CAP Rate amount in full on time.  Ferrier Testimony; PECO 2



11.
Robinson’s average bill (both gas and electric) is $87.00, and her calculated budget bill (both gas and electric) is $97.00.  Ferrier Testimony



12.
Robinson did apply for LIHEAP grants and received two of them in the amounts of $700.00 and $258.00, which were applied to her arrearage.  PECO 1



13.
Robinson’s last payment was in the amount of $65.00 made on September 6, 2001.  Ferrier Testimony



14.
Robinson’s balance as of March 16, 2000 was $9,383.76.  Robinson’s balance at the date of the hearing was $8,640.86, which included the CAP Rate set-aside amount of $7,471.80.  Ferrier Testimony



15.
Robinson does not pay her bill every month, and she does not always pay the full amount.  However, with the assistance of LIHEAP grants, she reduced her balance by $884.52 between March 2000 and September 2001.  Between June 2000 and August 2001, she made nine (9) payments of between $100.00 and $200.00.  PECO 1



16.
The CAP Rate make-up amount at the time of the hearing was $1,073.85.  Ferrier Testimony

DISCUSSION



The Commission’s regulations regarding Standards and Billing Practices for Residential Utility Service are found at Chapter 56 of Title 52 of the Pennsylvania Code.  These regulations do provide for inability-to-pay complaints, but they also impose “an obligation of good faith, honesty and fair dealing” along with the privileges and duties established.  52 Pa. Code §56.1.  The regulations also provide for emergency medical certificates, as stated above.  52 Pa. Code §§56.111-56.118.  These regulations apply not only to short-term illnesses, but also to chronic illnesses, including chronic illnesses where there is no favorable prognosis.  William B. Jackson v. Pennsylvania Public Utility Commission, 522 A.2d 1187 (Pa. Comwlth. 1987).  Robinson has received a number of these certificates, and has had them renewed.  52 Pa. Code §§56.111-56.118.  These regulations provide that “Whenever service is restored or termination postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills.”  52 Pa. Code §56.116.  



In this case, in a decision on informal complaint by Robinson against PECO, at BCS No. 0863494
 dated 10/31/00, the Bureau of Consumer Services (BCS) directed “that medical certificates will no longer be accepted per 56.116.”  Generally, such exemptions from or waivers of the requirement of the utilities to accept medical certificates last for a one-year period, and under this BCS decision PECO could have rejected such certificates until October 31, 2001.  See, e. g., Petition of West Penn Power Co. For Waiver of Medical Certification Procedures re:  Elmer Scherer, P-00981491, 5/21/99.  Nonetheless, PECO did accept an emergency medical certificate as recently as July 1, 2001.  PECO now seeks an extension of the waiver granted to it by BCS so that it does not have to accept medical certificates for a further period of time.



It does not appear that Robinson appealed the BCS decision cited above, so technically, the Commission is bound by it.  However, the Commission did not follow procedural due process when it granted the medical certification waiver to PECO.  The regulations provide that utilities must not terminate or restore service to any premises when a physician certifies that an occupant thereof is seriously ill or affected with a medical condition which will be aggravated by a cessation of service or failure to restore or provide service.  52 Pa. Code §56.111, 56.112.  The regulations also provide that a utility has the right to petition the Commission for waiver from the medical certification procedures under three circumstances, two of which related to the failure to equitably make arrangements to make payments on all bills.  52 Pa. Code §56.118 (2) and (3).  A petition under this section shall be accompanied by a report.  Section 56.118 (b).  A decision granting such a petition may be appealed to the Secretary of the Commission, who shall assign it to the Office of Administrative Law Judge for hearing and decision.  Section 56.118 (d).  A search of the Commission’s computerized docketing records does not show that PECO filed any such petition regarding Robinson, and a petition is not mentioned in the BCS decision.



The BCS decision under discussion is not before me because, as noted above, Robinson did not appeal it, and neither did PECO.  It would be procedurally improper for this ALJ to make rulings regarding it.  However, I note that PECO did not follow it exactly.  It followed the CAP Rate amounts rather than the BCS-directed payment plan (the amount owed under the CAP Rate is apparently higher than under the BCS decision, see discussion below).  Also, PECO has accepted at least one medical certificate on behalf of Robinson, although no more such certificates were to be allowed for a year until October 31, 2001.  



The medical certificate waiver is the major ensuing problem created by this decision.  It might seem to be unimportant because Robinson could have appealed the decision and gotten the same protection offered by Section 56.118 (d).  However, I think the basic protection created for complainants by the separate petition procedure created in Section 56.118 is that it prevents a utility from being able to piggy-back a waiver of certificate issue onto an informal or formal complaint filed by a customer through rebuttal or counterclaim.  If a utility can freely do this, then a customer who has used the medical certificate process exposes him or herself to preclusionary action by the utility just by exercising his or her rights under Chapter 56 to file a complaint.  This case is an example of why I think the procedural separation is wise.



The Commission does have the power to allow a customer/ratepayer to pay less than current bills in the face of a severe medical condition.  In the case of Rosemary Mill v. Pennsylvania Public Utility Commission, 447 A. 2d. 1100 (Pa Commonwealth 1982) the Court found that the Commission had authority to allow a customer/complainant to pay less than current bills because of a severe medical condition.  The Commission has since established threshold conditions under which it will set such payments, including a good payment history, and a definite positive change in a customer’s financial circumstances that will occur in the reasonably foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983).  Here, Robinson has been enrolled in PECO’s CAP Rate program.  She does not allege that she cannot pay her monthly CAP Rate bills, and does not seek to pay less than her monthly bill amount.  Rather, she alleges that she cannot pay the lump sum amount sought by PECO and ordered by BCS at BCS No. 0956256, issued on 6/18/01.  PECO 4



Here, Robinson has the burden of proof to show that she is not able to pay her gas and electric bills, and to the extent that she seeks to support her eligibility for a medical certificate, to show that she has a medical condition that will be aggravated by lack of electric service.  Robinson has shown that she has a form of asthma that requires her to use two kinds of breathing support equipment that both depend on electricity to run.  She also depends on air conditioning and heat, both of which consume electricity, and the heat also consumes gas.  PECO does not dispute the medical condition, and has accepted medical certificates from her or her physicians in the recent past.



PECO does dispute that Robinson is unable to pay her electric and gas bills.  Moreover, PECO argues in its testimony that Robinson has failed in her “duty to equitably arrange to make payment on all bills.”  In her statement of her complaint on the record, Robinson said that just before she filed her [most recent] informal complaint, PECO wanted her to pay about $800.00 to avoid termination.  In the decision on informal complaint at BCS No. 0956256, dated 6/18/01, BCS directed her to pay a $976.43 CAP catch-up amount.  PECO 4.  Robinson alleges that she does not have that kind of money.  This formal complaint, which was filed on June 29, 2001, within the 20-day appeal period provided in 52 Pa. Code §56.172 (a), should be considered an appeal of that decision.



Robinson has shown income of $543.00 excluding her food stamps, and $621.00 including food stamps.  It is generally Commission policy to exclude food stamps from income.  Robinson lives frugally, and has shown monthly expenses of only $223.06
, excluding her PECO bills.  I note that this amount does include some items normally excluded by the Commission, such as $10.00 of phone expense over $25.00, and $35.00 in credit card payments.  Excluding these amounts would lower her expenses by $45.00 to about $178.06.  



Robinson’s average PECO bill is $87.00 and her calculated budget is $97.00; these both include both gas and electric.  Her present calculated budget plus $15.00 equals $112.00; her current bill is $100.83 (including the $15.00).  Considering her income to be $543.00, and subtracting expenses of $223.06, her disposable income would be about $320.00 (or $365.00).  If you add in her PECO budget bill plus $15.00, or $112.00, to her expenses, she still has about $208.00 (or $253.00) in disposable income.  



She should be able to pay her CAP Rate budget amount, plus the $15.00 on arrearages (the payment on arrearages ordered by BCS at BCS No. 0863494, PECO 3).  The payments now would be $112.00 monthly based on a budget of $97.00 plus $15.00.  Although Robinson did not comply with the BCS decision at BCS No. 0863494 fully, nor with the CAP Rate program requirement to pay her bill in full on time, she has made significant payments on her monthly bills.  However, as noted before, this is not the central disputed issue.



In her formal complaint, Robinson does not allege or aver that she cannot make her monthly payments, nor does she contest her payment plan.  In the decision on her most recent informal complaint, BCS did not set a new payment plan, but did direct her to pay a CAP catch-up amount of $976.43 by 6/28/01.  PECO 4.  Robinson did not comply with this decision, and avers that she does not have that kind of money.  PECO now seeks a CAP Rate catch-up amount of $1,073.85.



The Commission has ruled that limited income, by itself does not excuse a lump sum payment.  See, e. g., Kreutzer v. Duquesne Light Co.  C-000968873 (January 5, 1998).  Robinson’s case is based on the framework of CAP Rate amount payments.  In the context of BCS-ordered payments, the Commission has ruled that waiver of the lump sum amount should not be ordered unless the complainant has provided an explanation establishing good cause for failing to make payments, there has been a good faith effort to comply, and there has been substantial compliance.  See, e.g., Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995.  Substantial compliance has been found to be 75% and 86% of the total required amount, Fallon v. PECO Energy Company, F-00381973 (December 4, 1998) and Blount v. PECO Energy Company, F-00443631 (February 16, 1999), but not as low as 13% of that amount.  Alston-Hardy v. Duquesne Light Company, C-009811822 (February 16, 1999)



Robinson has offered no explanation of her failure to make the lump sum payments other than she does not have that kind of money, i. e., that her income is too limited.  The Commission rejects this a basis for excusing a lump sum payment.  Robinson has offered no explanation at all of failing to make her BCS payments as ordered previously, or of failing to make her CAP Rate payments in full on time.  She was not contesting these payment amounts.  However, the lump sum amounts are based on her failure to make these payments properly.  



On the other hand, her payments have met the substantial compliance tests as applied in two of the cases above, and thus she appears to have made a good faith effort to make payments on her account.  For example, she was to pay $86.00 monthly to PECO beginning in December 2000.  From December 2000 to August 2001 is nine (9) months, so the total of her payments due would have been $774.00.  The total of her payments made in these months, excluding LIHEAP payments, was about $623.00, which is about 80% of $774.00  Her compliance with the CAP Rate amounts may be somewhat less substantial, but still significant.  The total of her billed amounts for these 9 months, which is close as I can come to her CAP Rate amounts, is $928.80.  The amount she paid, $623.00, is about 67% of the amount she was billed.  PECO 1, pp. 1-3 comp. to p. 4



Based on these figures, I cannot see why PECO is demanding such a large lump sum payment.  The difference between the amount she paid and the amount PECO billed her is about $305.80.  Going back to compare the billed amounts and the payments for the previous nine (9) months, the comparison is even more favorable to Robinson.  The billed amounts totaled $573.88, and her payments totaled $500.00, so the difference is about $73.88.  PECO 1, pp. 1-3 comp. to p. 4.  The total of these two figures is $378.88.  It is possible that PECO is seeking the $700.00 lump sum payment directed in BCS No. 0863494, PECO 3, but not paid by Robinson, plus the difference between her payments and her billed amounts of about $378.88, which works out to be $1,078.88, which is very close to the amount PECO is seeking of $1,073.85.
  In any event, since there has been substantial compliance, I conclude that the full lump sum need not be required, but may be waived or modified, and I will so order.



This may not be the best comparison to make for CAP Rate amount compliance, but it is the only information in the record.  PECO clearly stated  the CAP Rate compliance amount, but it did not explain the derivation.



I conclude that it is both equitable and in the public interest under the regulations and the Public Utility Code to direct Robinson to make a lump sum payment to 

PECO of the difference between the amounts she was billed and the amounts she paid, beginning with the March 16, 2000 bill on PECO 1 and the date the bill is issued, as set 

forth in the Order below (at time of hearing about $378.88), and to continue making CAP Rate billed amounts plus $15.00 on her arrearage monthly.

Conclusions of Law



1.
The Public Utility Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
The burden of proof in this proceeding is upon Wendy Robinson because she is the complainant, and as such is the proponent of a Commission Order granting her the relief she seeks, namely removing the requirement that she pay PECO a lump sum CAP Rate catch-up amount.  66 Pa. C.S. §332(a).



3.
Robinson has not sustained her burden of proof to show that she has insufficient income to pay her gas and electric bills, however, the evidence shows that she is in substantial compliance with her payment requirements, so that the lump sum that she was directed to pay may be modified, even though she has failed to make equitable arrangements to pay all her bills.  52 Pa. Code §56.116



4.
PECO did not properly receive a waiver of its medical certification requirements as to Robinson because it did not file a petition as provided by 52 Pa. Code §56.118.  PECO’s request here for a further waiver is also improper for the same reason, and should not be granted.

ORDER


THEREFORE, IT IS ORDERED THAT:



1.
The complaint and appeal filed by Wendy Robinson at Docket No. C-20015817 is granted in part and dismissed in part.



2.
The BCS decision at BCS. No. 0956236 is affirmed in part, in that Wendy Robinson must pay PECO a lump sum CAP Rate catch-up amount, but modified to the extent that the amount shall be different than that set forth in the decision on informal complaint. 



3.
PECO Energy Company shall issue a bill to Wendy Robinson which represents any arrearage resulting from non-compliance with the CAP Rate program requirement to pay bills in full, as shown in PECO 1, starting with the bill of March 16, 2000, and continuing until the date of the bill, within fifteen (15) days of the date of entry of the Commission's final Order at this docket.



4.
The bill issued in accordance with Ordering Paragraph No. 3 shall be due and payable by Wendy Robinson within thirty (30) days of the date of issuance.



5.
That, thereafter, Robinson shall pay to PECO current monthly CAP Rate billed amounts when due, plus $15.00 monthly towards the arrearage payable with the regular monthly bill, and shall continue making these payments until the arrearage is paid off, when she may resume making regular payments.  The budget amount may vary as it is periodically recalculated.



6.
PECO’s request for a waiver of its medical certificate requirement as to Robinson is denied.



7.
As long as Customer adheres to the terms of this Order, Utility shall not assess any late payment charges nor shall it terminate service to Customer except for valid safety and/or emergency reasons.



8.
The record at Docket No. C-20015817, Wendy Robinson v. PECO Energy Company shall be marked closed.







_______________________________________








Allison K. Turner







Administrative Law Judge

Date:
September 28, 2001
	�	This is a kind of credit card account.  Robinson stated that she uses the card to pay her bills. 


� 	BCS also directed that Robinson pay PECO a lump sum amount of $700.00 by November 30, 2000, and beginning December 2000, that she pay a special monthly budget amount of $86.00 based on a regular monthly budget amount of $71.00 plus $15.00 monthly on the arrearage.  PECO 3


� 	The ALJ listened to the tape carefully to find out if she had failed to include any expenses, and she did not hear any additional items.  She did ask Robinson several times if there were any other expenses to include, or if any thing had been omitted, and Robinson replied in the negative.


� 	Close enough so that the difference may be due to errors in my calculation, although I did not find any.
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