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HISTORY OF THE PROCEEDING



On March 5, 2001, Stephen J. Forman (Complainant) filed a Complaint against the Philadelphia Gas Works (PGW or Respondent) alleging, inter alia, that he purchased premises 1312 Kater Street, Philadelphia, Pa and ordered gas service; that he was not offered a connection contract; that PGW told him he would have to pay $12,000 for a main; and that he would like the gas connected and reimbursement for lost rent.



PGW filed an Answer averring, inter alia, that Complainant received from PGW a letter of engagement dated February 8, 2001 and a Facilities Installation Agreement (attached to the Answer as Exhibits A and B) which are governed by PGW Gas Service Tariff §10 (attached to the Complaint as Exhibit C) for the installation of mains and services for six properties for which Complainant had requested gas service.



Hearings were held on June 4 and July 11, 2001.  PGW was represented by counsel and had witnesses present.  Complainant appeared pro se and testified on his own behalf.  In addition, Complainant's son also testified.  Complainant introduced one exhibit.  At this hearing, Complainant amended his original request to PGW for gas service at six properties (1315 and 1317 Kater Street; 1319 Kater Street a/k/a 613 Clarion Street; 607, 609 and 611 Clarion Street) to gas service for only two properties:

(a)
1315 Kater Street

(b)
1319 Kater Street a/k/a 613 S. Clarion Street

Thereupon, the hearing was continued to permit PGW to recalculate the cost of the project and the Customer Contribution.  A further hearing was scheduled to be held on July 11, 2001.

At the July 11, 2001 hearing, Complainant again testified and PGW presented two witnesses and introduced four exhibits.



The record consists of 134 pages of transcript and the aforesaid exhibits.  PGW filed a Brief.

FINDINGS OF FACT



1.
Complainant is Stephen J. Forman, 626 S. 12th Street, Philadelphia, PA 19147 (N.T. 5).



2.
Although the Complaint refers to 1312 Kater Street, the premises about which the Complaint is being made is 1315 Kater Street, Philadelphia, PA which is a single family residence with three bedrooms, a kitchen, a living room, a basement and one and one-half baths (N.T. 8-9).



3.
Complainant amended his Complaint to read 1315 Kater Street rather than 1312 (N.T. 9) and 1315 Kater Street was the only premises initially involved at the hearing of June 4, 2001 (N.T. 31).



4.
Complainant purchased said premises in approximately July of 2000.  The house was in disrepair (N.T. 9).



5.
Complainant is in the pawn brokering business and in addition has a few income-producing properties (N.T. 10).



6.
Complainant rehabbed the house (N.T. 13) and put in a new gas heating and air conditioning system (N.T. 10) at a cost of $7,000 (N.T. 11).  Originally there was a gas heater, gas meter and gas cooking (N.T. 11).



7.
In November 2000, Complainant called PGW to have gas connected (N.T. 11).



8.
After a PGW inspection of the new system, Complainant was advised that there was no gas main or gas connection to the house (N.T. 12).



9.
Complainant testified that he owns other properties (612, 614, 616 and 618 Clarion Street and also 615 and 617 Clarion Street) which are near 1315 Kater Street, and all have gas service (N.T. 12-13, 19).



10.
The gas main from which gas service to 1315 Kater Street may have been connected was abandoned in the late 1980's (N.T. 13) before Complainant purchased the premises (N.T. 13, 26).



11.
PGW sent Complainant a contract to install a gas main for $12,000.  This cost was based on the installation of gas main and the establishment of gas service at five other properties within one year (N.T. 16) and that if these other five properties were not rehabbed within one year, the cost to Complainant would be $24,519 (N.T. 16).



12.
Complainant desires to have gas connected and is not against paying a small fee (N.T. 17-18).



13.
Complainant's son testified that when 1315 Kater Street was acquired, there was a gas heating system in the premises.  The system was shut off and there was a gas meter there (N.T. 20-21).



14.
Complainant Exhibit No. 1 is a copy of the initial contract which PGW sent to Complainant (N.T. 23-24).  The contract provides for Complainant to pay an initial customer contribution of $12,728 (N.T. 24) and relates to six properties (N.T. 25).  In Complainant's discussions with PGW regarding establishing gas service, all of the properties were included and it was Complainant's intention to apply for gas to those houses (N.T. 27-28).  However, at the time of the hearing, Complainant sought gas installation at only one address, 1315 Kater Street (N.T. 27, 30-31).



15.
By reason of the amended request for gas service to only one property (1315 Kater Street), the initial hearing was continued to enable the parties to exchange information so that PGW could recalculate a new customer contribution under PGW's Rule 10 (N.T. 31, 33, 35).



16.
At the subsequent hearing held on July 11, 2001, the parties indicated that Complainant had again changed his request for gas service from one property to two properties:

(a)
1315 Kater Street

(b)
613 S. Clarion Street a/k/a 1319 Kater Street

(N.T. 43, 44, 52).



17.
For gas line extension to these two properties, PGW calculated a customer contribution of $12,428 (N.T. 49, 52-53; PGW Exhibit No. 1).



18.
The amount was calculated under PGW's Tariff Rule 10 (N.T. 53; PGW Exhibits 1 & 2).



19.
The total estimated cost for the project for service to the two houses is $18,481.47 (N.T. 54, 108) and the design is only to serve these two premises, none other (N.T. 96).  The new gas main dead ends at 1315 Kater Street. The Clarion Street property is served by the new main prior to its reaching 1315 Kater Street (N.T. 99).



20.
PGW Exhibit No. 3 is PGW's general service rate (N.T. 82).



21.
The original gas main was abandoned in 1988 (N.T. 86, 94).  The last customer of record was billed in 1988.  PGW has procedures to abandon gas mains if they are not being used or if the main is leaking (N.T. 86).  The abandoned gas main was a four-inch cast iron main (N.T. 87).  It was abandoned in place (N.T. 87, 88).



22.
PGW would abandon a gas main if it is not in use, is a cast iron main and is subject to failure and leaks and hazards.  It is a public safety issue (N.T. 94).



23.
No cast iron mains are being reactivated to service new customers because of public safety issues (N.T. 122-123).

DISCUSSION



The issue in this case centers on the right of a gas utility to require a customer contribution to fund a gas main extension.

The policy regarding the subject of line extensions is set forth in a rulemaking proceeding reported at 27 Pa. Bulletin 799, wherein the Commission stated, inter alia,

Under section 1501 of the Public Utility Code, public utilities are obligated to provide "reasonable service" to the public, including the obligation to make line extensions "to such service and facilities as may be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public."  66 Pa. C.S. § 1501.  At the same time, Pennsylvania case law has recognized that a public utility's duty to provide line extensions is not unlimited and, therefore, will not obligate the public utility to make line extensions for which there is no "public need" Colonial Products Co. v. Pa. P.U.C., 188 Pa. Superior Ct. 163, 146 A.2d 657 (1958), Airlines Transportation Co. v. Pa. P.U.C., 63 Pa. Commonwealth Ct. 298, 437 A.2d 1283 (1981), or to make line extensions which are uneconomic or unreasonable.  Sherman v. Public Service Commission, 90 Pa. Superior Ct. 523 (1927); Ridley Township v. Pa. P.U.C., 172 Pa. Superior Ct. 472, 94 A.2d 168 (1953).

  In Colonial Products, for example, the court explained this limitation on the general obligation to make line extensions as follows:

A utility rendering reasonably adequate service should not be subjected to unreasonable expenditures, or the consuming public unduly burdened because of the unusual or extraordinary demands of one customer.

  Id. At 173, 146 A.2d at 663.  More recently in Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth. 1991), the court explained that in order to obtain a line extension, the applicant must show (1) that there is a "public necessity for the service requested" and (2) that the extension will result in "a return of investment for the utility."  Id. At 604.  In other words, the claim of an individual seeking the line extension must be balanced against the right of the public utility to remain financially viable and the right of existing customers to avoid subsidizing uneconomic line extensions for new customers.


Further, the Commission recognized

that the electric and telephone industries are not subject to the same level of uncertainty and litigation regarding line extension issues as are the water and gas industries . . . .


The Commission also stated that

  In addition, for the natural gas industry it has become increasingly clear that, in the residential energy market, the ready availability of alternative fuels and electric utility service make natural gas largely a matter of customer choice.  See PGA Comments, ¶. 1-3; Columbia Gas comments, p. 3.  As such, it appears that in most circumstances, a request for a natural gas line extension would be deemed to be a request for "special utility service " – that is, a service request which exceeds that required for ordinary residential service or a service request that does not involve a "public necessity for the service requested" given the existence of a safe, adequate and competitively price alternative.  See Bonneau v. North Penn, Docket No. C-946274 (Order entered June 23, 1995); Babtak v. Peoples, Docket No. F-218963 (Order entered November 29, 1994); Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth. 1991).

  Under these circumstances, it is better to target the real problem area, and we are no longer proposing that the line extension regulation apply across the board.  Rather, the new proposal is limited to water utilities and has been placed in the appropriate chapter in Title 52 of the Pennsylvania Code.  We will not hesitate to institute a similar rulemaking in the future, however, if the kinds of problems that we see in the water industry begin to occur regularly in electric, telephone and gas line extension cases.

  Moreover, even in the absence of mandatory regulations for the electric, telephone and natural gas industries, we suggest that the proposed water regulations serve as the appropriate economic concept and provide guidance for line extensions in the other utility industries.  These regulations reflect the Commission's view regarding line extensions and may prove instructive in adjudicating complaint cases involving line extensions in any industry.  (emphasis supplied)



The Commission pointed out that the line extension regulations (for water utilities and which are to be used as a guide for line extensions in other utility industries, as aforesaid) establish the duty of each public utility to provide line extensions without a customer contribution where the annual expected revenues equal or exceed the annual expenses and capital costs associated with the new line.  Thus, the Commission explained,

  The overall concept behind this regulation, however, remains the same:  a public utility's obligation to make line extensions is not unlimited and, accordingly, it will not be obligated to make a line extension that is uneconomic or unreasonable absent an appropriate customer contribution.  Pursuant to this regulation, if the economic analysis indicates that annual revenue will equal or exceed the company's operating and maintenance expenses, depreciation and debt costs for the new line, no customer contribution will be required.   Alternatively, if the annual revenue will cover only a portion of the line's annual costs, a contribution may be required in proportion to the annual costs of the line not covered by the annual revenue.  (footnotes omitted)

  The basis of this customer contribution is that, absent a reasonable contribution to the line extension's construction costs, the utility would experience a negative (less than zero) equity return on the line extension.  Indeed, it appears to us that a line extension that yields a negative equity return, representing an economic loss on the transaction, is one that begins to "materially handicap the utility in securing a fair return on all of its operations," Ridley, 172 Pa. Superior Ct. at 497, 94 A.2d at 171, as well as one that unfairly asks existing customers to subsidize the costs of serving a new customer.  Accordingly, the application of this regulation should ensure that utilities will "fund all line extensions that are appropriate for the level of service to be purchased by the new customer without requiring the utilities and their existing customers to incur the costs of unreasonable line extensions . . . .



Based upon its analysis, the Commission then adopted line extension regulations for water service, set forth at 52 Pa. Code §65.1 et seq.  As set forth in the Commission's policy analysis, these regulations will serve as guidance in the instant gas main extension proceeding.



Section 65.21 provides, inter alia, that

  Each public utility shall file with the Commission, as part of its tariff, a rule setting forth the conditions under which facilities will be extended to supply service to an applicant within its service area.  Upon request by a bona fide service applicant, a utility shall construct line extensions within its franchised territory consistent with the following directives:

  (1)  Line extensions to bona fide service applicants shall be funded without customer advance if the annual revenue from the line extension will equal or exceed the utility's annual line extension costs.

  (2)  If the annual revenue from the line extension will not equal or exceed the utility's annual line extension costs, a bona fide service applicant may be required to provide a customer advance to the utility's cost of construction for the line extension . . . .


Section 65.1 defines a bona fide service applicant as follows:

  Bona fide service applicant—A person or entity applying for water service to any existing or proposed structure within the utility's certificated service territory for which a valid occupancy or building permit has been issued if the structure is either a primary residence of the applicant or a place of business.  An applicant will not be deemed a bona fide service applicant if one of the following applies:

  (i)  The applicant is requesting water service to a building lot, subdivision or a secondary residence.

  (ii)  The request for service is part of a plan for the development of a residential dwelling or subdivision.

  (iii)  The applicant is requesting special utility service.

In the instant matter, Complainant does not meet the guidelines for a line extension without a customer contribution because:

(a)
The gas line to be extended is not to the primary residence of Complainant.  Instead, the testimony indicates that the houses to be served by the gas line are residential rental properties (see 52 Pa. Code §65.1 supra) and

(b)
In any event, the annual revenue from the line extension will not equal or exceed the line extension cost, as is set forth in 52 Pa. Code §65.21, supra.



By reason of the foregoing, it is clear that a customer contribution under the aforesaid guidelines is required.



PGW has filed with the Commission a tariff covering extensions or enlargements of gas supply facilities and customer contributions.  Thus, Tariff Gas – Pa. P.U.C. No. 1 of PGW (PGW Exhibit 2) provides, inter alia,

10.2 EXTENSIONS OR ENLARGEMENTS FOR PERMANENT CUSTOMERS

  a.
RESIDENTIAL GAS SERVICE – Upon written application, and under normal conditions of construction and installation, the Company will extend its main and service for permanent residential Customers within its service territory provided the requested extension will not adversely affect the availability or deliverability of gas supply to existing Customers.  The Company will furnish and install at no cost to the Customer, supply-main and service-supply-pipe of an amount up to five times the anticipated annual base rate revenue less the fuel cost component included therein, and the Customer shall pay for any costs in excess of this allowance.  Included in the calculation of such cost may be an appropriate allowance for transmission and distribution main extensions required to furnish the gas supply to local areas where gas service is needed.



It is to be noted that Commission-approved tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Company v. Pa. P.U.C., 437 A.2d 1067 (1981); Behrend v. Bell Telephone Co., 242 Pa. Super. Ct. 47, 363 A.2d 1152 (1976).



As pointed out by PGW, the testimony of its witness at N.T. 96-99 explains the derivation of the requested Customer Contribution of $12,428 in this case and the operation of Tariff Rule 10 by reviewing each component of Tariff Rule 10.  Among the various components, the calculation calls for estimates of the amount of gas used by the various appliances to be used in the properties.  The testimony indicates that the estimates used to calculate the use of gas by the appliances are based upon a uniform industry standard of the National Fuel Code (N.T. 92-93).  This use of the industry standard provides an objective measure of gas use in the Tariff Rule 10 calculation.  PGW points out that each of these components of the calculation is in direct compliance with the standard as expressed in the PGW Tariff.  Additionally, PGW explains that the customer "allowance" for anticipated revenues for the next five years is based upon ". . . the anticipated annual base rate revenue less the fuel cost component included therein."  Further, PGW also explained that its base rate is composed of a fixed cost component and a fuel cost component (N.T. 82-85); that PGW uses only the fixed cost rate (GS-Res Margin) in the calculation of anticipated revenues (PGW Exhibit No. 1); and that at the time of the calculation for the instant matter, that amount was $3.43 per mcf (N.T. 83).  Accordingly, PGW has satisfactorily demonstrated that its calculation of the customer contribution is correct and in accordance with its Commission-approved tariff.



It must also be noted that Complainant made several suggestions of alternative methods in which to accomplish the establishment of service to his properties.  Among those alternatives was the connecting of his properties to an existing, active main located on a nearby street.  As the testimony of the PGW witness demonstrated, because of the configuration of the existing operating mains in that general vicinity, it is impracticable inasmuch as the mains which service the other street are not positioned to serve the Complainant's properties (PGW Exhibit No. 4; N.T. 101-105).  Thus, Complainant's suggestion that service to his properties can be accomplished from another main in the area is not supported by any credible evidence of record.



Complainant also suggested the re-activation of the abandoned main by lining it with plastic pipe.  PGW witness Jones testified that this alternative was not a possibility (N.T. 24-25) because reactivation of the cast iron main would violate PGW's main replacement policies.  The PGW witness testified that the gas industry in general has developed main replacement programs to replace older cast iron mains that pose a safety risk due to their age and wear (N.T. 120).  PGW also pointed out that the Commission has reviewed PGW's cast iron main replacement program in the context of the Management Audit conducted from June through September 2000 by the Commission's Bureau of Audits; and that due to the safety risks incurred by continued use of cast iron mains, they are no longer used in new gas main installations and cast iron mains are not being reactivated once abandoned (N.T. 122-123).



Accordingly, Complainant's suggested alternative methods are not feasible.  Further, Complainant offered no other evidence refuting the applicability of Tariff Rule 10 or that the charges computed thereunder were incorrect, as is Complainant's burden.  Therefore, the Complaint will be dismissed.



However, upon further consideration, it appears that PGW's Tariff Rule 10 is incomplete in that it fails to provide for refunds in the event that an additional customer or customers connect to the main extension within a specified period of time in the future, as is contained in the Water Service Regulations at 52 Pa. Code §65.22(a)(2)(b) which provide, in pertinent part:

(b)
When a customer advance is required of a service applicant and an additional customer or customers attach service lines to the main extension within 10 years, the utility shall refund a portion of the advance to the customer in accordance with the utility's currently effective tariff . . . .



As aforesaid, the Water Service Regulations serve as a guideline for other utility extensions.  In this regard, it is to be noted that PECO Energy Company Tariff Gas – Pa. P.U.C. No. 1, Page No. 12 (Administrative Notice of which is hereby taken) provides, inter alia,

7.
Extensions

.   .   .

7.4  Extension Refunds.  Customer contributions may be refunded if, within three years of the date of the service agreement, new loads are added to facilities supplying the contributing Customer.  Revenue and cost computations shall simulate that the original and new loads were installed at the same time.  Refunds will be paid only to the contributing Customer, and the original contribution shall be the maximum refund.



Thus, insofar as PGW's Tariff Rule 10 does not contain some refund provision in the event additional customers attach to the main extension within a specified period of time in the future, it falls short of Commission guidelines.



Accordingly, by reason of all of the foregoing, the Complaint will be dismissed, as aforesaid, and PGW will be directed to file a Tariff amendment covering refunds for additional customers who attach to the main extension within a specified future period of time.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof that PGW Tariff Rule 10 should not be applied in this case and that the computed charges are incorrect.



3.
PGW Tariff Rule 10 does not follow Commission guidelines in that it fails to contain a provision for refunds in the event additional customers attach to the main extension within a specified period of time in the future.

ORDER



THEREFORE,



IT IS ORDERED:


1.
That the Complaint of Stephen J. Forman against Philadelphia Gas Works in this proceeding is hereby dismissed.



2.
That Philadelphia Gas Works, within ninety (90) days from the date of the Commission's Order in this matter, shall file with the Commission for its review and approval, an appropriate tariff amendment in accordance with Commission guidelines covering refunds to customers who have made advances for facility extensions in the event that additional customers attach to said facility extensions within a specified period of time in the future.



3.
That the aforesaid tariff amendment, if, as and when approved by the Commission, shall apply to Complainant in this proceeding.



4.
That this proceeding shall be marked closed.

__________________________

______________________________________

DATE





HERBERT SMOLEN







Administrative Law Judge

(a)
Stephen J. Forman v. Philadelphia Gas Works.

(b)
On March 5, 2001, Stephen J. Forman filed a Complaint against Philadelphia Gas Works alleging, among other things, that Respondent told him he would have to pay $12,000 for a main.  PGW filed an Answer.  Hearings were held on June 4 and July 11, 2001.

(c)
Judge Smolen issued a decision dismissing the case and directed PGW to file a tariff amendment.
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