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F-00900534







:

Philadelphia Gas Works


:

INITIAL DECISION

Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On April 26, 2001, Asia and Bernard Smith (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainants alleged that an AMR was attached to their gas meter to read the meter when they moved to their apartment in September 1999, that they received only estimated monthly readings, and that in February 2001 they received a large bill, a balance of $1,886.32.  They said that the Respondent had responsibility to obtain an accurate meter reading once a month, that they should not be responsible for paying this bill, and that the Commission instructed the Respondent to remove this amount from their account.



On June 11, 2001, the Respondent filed an answer to the complaint, averring, among other things, that the catch-up bill was correct and that they should pay this bill in 24 months.



On August 9, 2001, a hearing on the complaint was held.  The Complainants proceeded unrepresented.  The Respondent was represented by Laureto Farinas, Esquire.

FINDINGS OF FACT



1.
The Complainants are residential customers of the Respondent’s and take service at 1001 S. 49th Street, Apartment No. 2R, Philadelphia, Pennsylvania (Formal Complaint Form).



2.
The Complainants moved to their apartment in September 1999.  The meter is located in the basement of the apartment building and an automatic meter reading (AMR) device was attached to their meter to read it.  They paid monthly bills as rendered (N.T. 4, 11, 12, 16).



3.
In February 2001, the Complainants received a bill of over $1,800 and learned that all the bills they had received were only estimated bills (N.T. 4, 5).



4.
From September 1999 to December 2000 (about 16 months), the Respondent generated only estimated monthly bills because the AMR device did not transmit the Complainants’ meter’s readings.  The Respondent then sent a service person to check the meter.  It found that the device was fine but the battery was dead (N.T. 16-18).



5.
After changing the battery, on December 20, 2000, the Respondent obtained a reading of the Complainants’ meter which resulted in a makeup bill of $1,886.82 (N.T. 18-20).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and in a case like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent’s billing is incorrect and that the Respondent fails to comply with the Commission’s regulations on meter reading and estimated billing.



The Complainants did not challenge the accuracy of the bill but complained that it was not fair to require them to pay, all of a sudden, over $1,800 when they paid monthly their bills on time and the amounts requested.  They wanted the amount of the bill to be split in half between them and the Respondent (N.T. 7, 8, 27-39).



The Respondent could not obtain meter readings not because it was unable to gain access to the meter, but because the battery of the AMR device was dead.



Section 56.12 of the Commission’s regulations, 52 Pa. Code §56.12, as it is relevant to this case, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.


(4)
Estimate when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, so long as all of the following apply:


  (i)
The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.


 (ii)
The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.


(iii)
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



The provisions above provide an exception to the rule that utility bills must be based on actual meter readings by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity to read the meter and report the reading on a preaddressed postcard provided by the utility, or to report by the telephone.  They also provide for a method of verifying the accuracy of meter readings by requiring a utility to obtain an actual meter reading or a ratepayer-supplied reading at least every 6 months or every 4 billing periods for utilities permitted to bill for periods in excess of 1 month and 12 months.  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated reading, and to avoid the situation where, as here, a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



Sixteen months is a long period of time.  Obviously, it is not 6 months or 4 billing periods, or 12 months.  For this violation, I will impose a fine of $250.  I hope this penalty will serve to remind the Respondent to comply with the Commission’s regulations.



About the amount of the makeup bill of $1,886.82, I cannot absolve the Complainants from this debt.  The service was satisfactory and uninterrupted.  In fairness, they must pay for the service they received.  Therefore, I will direct the Complainants to pay $40 a month on this bill.  The debt will be eliminated in 48 months.  This seems to be long.  But, first this is not an ability-to-pay case where a complainant tries to perpetuate the practice of stopping all payments during the pendency of a dispute.  Cf. Waites v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00956719 (Pa. PUC February 8, 1996) (holding 17 years to pay off a debt is not in the public interest.).  Second, notwithstanding the Respondent’s consistent issuance of estimated bills, the Complainants maintained a good history of payments.  Third, the arrearage was caused by the Respondent’s fault, not the Complainants’.  Fourth, the payment of this makeup bill, at the rate of $40 a month, would not overburden them.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Asia and Bernard Smith against Philadelphia Gas Works at Docket No. F-00900534 is sustained in part.



2.
That the Complainant shall pay monthly the current bill and $40 on the arrearage until the makeup bill of $1,886.82 is paid in full.



3.
That the Respondent shall pay a civil penalty of two hundred fifty dollars ($250) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



4.
That the Respondent cease and desist from further violations of the Public Utility Code and the Commission’s regulations.

DATE:  ______________________
_______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Asia and Bernard Smith v. Philadelphia Gas Works.

(b)
Complaint filed 4/26/01 alleging incorrect billing and requesting an investigation.  Answer filed 6/11/01 denying the allegations.  Hearing held 8/9/01.  Complainants appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision sustaining the complaint in part, establishing a payment schedule, and imposing a civil penalty of $250 on Respondent.

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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