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Procedural History



On May 4, 2001, Celeste Giles (Giles, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility). Simultaneously she filed an identical complaint against the Philadelphia Gas Works (PGW) which was docketed at C-00015382.  



Giles avers that her complaint is with the payment arrangements that were set up by the PUC, despite several attempts by her to get in contact with her caseworkers.  She alleges that she can’t pay the present terms of $268.00 a month to PGW and $76.00 a month to PECO.  She requests that the PUC lower her agreement amount from $268.00 to $168.00.



On May 4, 2001, the Commission served the complaint of Celeste Giles v. PGW docketed at C-00015382 on PGW for Answer in 20 days.  On May 29, PGW filed a satisfaction of complaint and certified that Complainant acknowledged the satisfaction.  On June 27, 2001, the Commission served a Secretarial letter on the parties advising them that the Commission has marked the complaint closed.



In the complaint docketed at C-00015383, PECO filed a timely answer denying that Customer is unable to pay her electric bill, and seeking strict proof thereof at hearing.  



PECO averred that Customer's outstanding balance was then $342.41, and, that Customer's average monthly bill was $23.96 and the calculated budget was $26.00, and the last payment it had received from Giles was for $117.83 on May 4, 2000.



PECO further averred that on May 9, 2001, the Bureau of Consumer Services (BCS) rendered a written decision directing Giles to pay PECO monthly a budget amount of $26.00 plus $50.00 on her arrears, for a total special monthly budget of $76.  PECO did not attach a copy of this decision to its Answer. 



PECO requested that an Interim Payment Order be issued based on the BCS decision issued in this case.  However, there is no record showing that such an Order was issued.



On July 26, 2001, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Thursday, September 20, 2001 at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and initial decision.  



Celeste Giles has provided me with a phone number where she should be reached that day.  This appears to be her work number.  Giles should be prepared to spend up to 2 hours on the phone if this case goes to a full hearing.



On August 21, 2001, the ALJ served an Interim Procedures and Payment Order, establishing some basic procedures to be followed before and during the hearing, and directing Giles to pay according to the BCS decision.



On Thursday, September 20, 2001, at 10:00 a.m., the hearing was convened as scheduled.  Ms. Giles appeared and represented herself.  PECO appeared and was represented by Shari Gribbin, Esq., who called one witness, Teresa Ferrier.  PECO presented four exhibits, but only moved the admission of two (2) of them:  PECO 1 (account statement and other account information) and PECO 2 (BCS decision).  Testimony was taken and taped.

Findings of Fact



1.
PECO Energy Company provides both electric and natural gas service for compensation in the Commonwealth of Pennsylvania.



2.
Celeste Giles is a customer of PECO and takes electric but not natural gas service from it.  According to Commission records, Giles resides at 1601 Woodbrook Lane, 1st Fl., Philadelphia, PA 19150.  This is also the service address on PECO’s account statement.  PECO 1



3.
Giles and one of her children, a daughter, occupy a three-room apartment on the first floor of a duplex.  The facilities such as a hot water heater and furnace are in the basement of the building.  Giles also has another child for whom she pays child support, helps with school expenses, such as uniforms, and pays round-trip airfare for custodial visits.



4.
Giles uses electricity only for lighting and general household consumption.  Her cooking, hot water and heat are all gas fueled.



5.
Giles’ monthly income is as follows:

Salary (gross)

$3192.00
(net)
$1920.00




Child Support


$  180.00

$  180.00

Total



$3372.00

$2100.00

These amounts are derived by simply doubling biweekly amounts.  Giles pays child support of $117.00 every two weeks, or $234.00 per month, and this amount is deducted directly from her pay after taxes.  Other deductions are $110.00 per month for her 401(k) and $41.16 monthly for health insurance.  Her total deductions including taxes are about $1272.00.



6.
Giles’ monthly expenses (excluding gas and electric) are as follows:

Rent

500.00

($1000.00 per mo.; she is 2 






months behind, plus 






late fees)

[Child Support

$234.00]
(If using gross income)

Gas

$160.00
($1700.00)

Telephone


$33.00

($23.00 plus $10.00)

Food/HH Goods

$200.00

Trans. (Transpass)

$106.50

Tokens for child

$  80.00

Total



$1799.50

[Total w/gross income]
$2033.50]

Giles also has annual expenses that do not figure well into monthly expense calculations.  Twice a year she pays a round trip ticket for her other child to come for a visit, in the amount of $389.00 each time, or $778.00 a year.  She pays for school uniforms for each child, $300.00 and $500.00, or $800.00 a year.



7.
Giles will get a raise of from 4% to 4 1/2%in January 2002, which she calculates will increase her pay about $50.00



8.
Giles’ rent at her present apartment will go up in January 2002.



9.
At the time of the hearing, Giles average monthly bill was $25.00 and her calculated budget bill would have been $28.00.  She was not on the budget-billing plan at the time.



10.
Giles last payment was $117.00 on May 4, 2000, which reduced her balance to $25.15.  Her payment previous to that was $42.11 on January 18, 2000.  Before that she made six (6) payments between June 1999 and December 1999.



11.
Giles’ overdue balance at the time of the hearing was $450.72.



12.
Giles is looking for a less expensive apartment closer to her daughter’s school, and she hopes that gas will be included in the rent.



13.
Giles has had cable TV at $63.00 a month, but intends to cancel this service.

Discussion



As the complainant, Giles has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The Commission’s regulations regarding Standards and Billing Practices for Residential Utility Service are found at Chapter 56 of Title 52 of the Pennsylvania Code.  These regulations do provide for inability-to-pay complaints, but they also impose “an obligation of good faith, honesty and fair dealing” along with the privileges and duties established.  52 Pa. Code §56.1.  When a formal complaint is filed, complainants are obligated to pay the portion of the bill that is not reasonably disputed.  52 Pa. Code §56.181. 



With regard to compliance with the BCS decision, under the Commission's decisions and also under its regulations, customer complainants who go through the informal complaint process and receive a decision must abide by the decision even if they appeal it by filing a formal complaint.  E.g., Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995; 52 Pa.Code §56.181(2).  Formal complainants must pay the amounts as directed in an informal decision while it is being appealed.  The Commission has also directed that ALJ's issue interim payment orders as appropriate to cover the period that the formal complaint is pending before the Commission. See Claypool v. T. W. Phillips.



The Commission has made it clear that BCS decisions should only be modified if there is very good reason to do so shown at a hearing.  Giles, as the complainant, has the burden of proof to show that her allegations are correct and that she is entitled to the relief she seeks, namely a reduction in her monthly payment amount.  The Commission has also directed that where special regular budget payment have been ordered, customer complainants who have not paid as directed in the BCS decision should be required to make a lump sum payment to cover the payments that should have been made.  



When Giles filed her joint complaints, by far the largest payment arrangement amount was $268 monthly to PGW.  She specifically asked to have this reduced by $100.00 to $168.00.  This complaint was satisfied and closed.  She testified that the terms of her current payment arrangement with PGW are $160.00 a month.



The remaining complaint against PECO involves a monthly amount less than half of the reduced amount she wanted to pay to PGW, or $76.00 ($26.00 regular budget plus $50.00 on arrears).  Her monthly budget amount with PECO is quite low at $26.00, and according to PECO she had not made any payments on her bill for a full year at the time she filed her complaint.  PECO’s testimony and exhibits at the hearing confirmed this.  PECO 1. The balance $342.21 that PECO attributed to her in its answer is consistent with 12 months’ of non-payment of a $26.00 budget amount plus late fees.  This amount had risen to $450.72 by the time of hearing because Giles continued in her failure to make payments.



I encouraged Giles and PECO to try to work out a settlement of this complaint.  They discussed settlement before the hearing began, but could not reach an agreement.  When Giles began to testify about the settlement discussions, PECO did not object, although I cautioned that the terms of a proposed settlement are not necessarily admissible in testimony.  Subsequently, PECO itself presented testimony on the settlement discussions.  Suffice it to say that PECO wanted $9.00 more of a monthly payment from Giles than she was willing to make.  Giles was irate that PECO stuck by its offer, even though she herself at that point apparently did not consider raising her offer.  She stated that she would just have to have her electricity terminated.  Giles attitude was not appropriate because PECO’s offer was nicely less than the BCS decision amount.



Giles argued that she should be able to pay the lesser amount she offered until January 2002 because she will definitely get a raise of at least 4% in that month i.e., she will be receiving an increase in income at a definite date in the near future.  However, she also stated that her rent at her present apartment would increase in that month.  She contends that she is going to move to a less expensive apartment soon, but this is entirely speculative.  She may not find another apartment to her liking, or she may have to accept one at the same cost or even one that is more expensive.



I explained to Giles that unless good cause was shown, I was not in a position to modify the BCS decision, and advised her that her choice was between PECO’s offer, and the basic formula/amount in the BCS decision.  I informed her that I would hold the record open for a week to allow her to think it over, and to contact me and/or PECO if she changed her mind.  Neither party has contacted me to state that an agreement has been reached.



Giles argument that she should be evaluated on her net income has some merit because one of her major expenses, child support is deducted from her pay before she receives it.  However, we must be careful not to include this expense twice.  Even working with her net pay and her expenses excluding her child support payment, she has sufficient disposable income to pay her relatively small electric payment plan of $76.00 (now $78.00 because her budget has gone up $2.00).  That is, subtracting $1799.50 from $2100.00 leaves a disposable income of $300.50.
  Even allowing for some fluctuation in the amount of the child support she receives irregularly, she should be able to pay her electric bill.  Working with her gross income leaves her with greater disposable income.



Therefore, I conclude that Giles has not met her burden of proof to show that she is unable to meet her electric payments as directed in the BCS decision at BCS No. 0860987, and that her complaint should be dismissed.  

Conclusions of Law



1.
The Public Utility Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
The burden of proof in this proceeding is upon Celeste Giles because she is the complainant, and as such is the proponent of a Commission Order granting her the relief she seeks, namely reducing the monthly amount she was required to pay in the decision on informal complaint at BCS No. 0860987.  66 Pa. C.S. §332(a).



3.
Giles has not sustained her burden of proof to show that she has insufficient income to pay her electric bills, and the evidence shows that she is in substantial non-compliance with her payment requirements, so that the lump sum that she was directed to pay will not be reduced, but will actually be increased to include further payments she has failed to make.

ORDER



THEREFORE,



IT IS ORDERED:



1.
The Complaint docketed as Celeste Giles v. PECO Energy Company, C-00015383 is hereby dismissed, and the file shall be marked closed.



2.
Within 15 days of the date the Commission's Order in this case is entered, PECO shall tender a bill to Celeste Giles in the net total amount due to become current with the payment arrangement contained in the Bureau of Consumer Services decision dated April 2, 2001, at BCS Case No. 0860987.



3.
Within 45 days of the date the Commission's Order in this case is entered, Celeste Giles shall pay to the utility a sum or sums of money equal to the amount of the bill tendered to her in accordance with Paragraph 2 above, so as to thereby become current with the determination of the Commission's Bureau of Consumer Services.



4.
Thereafter, Giles shall pay PECO the special budget amount of her calculated budget, at the time of the hearing set at $28.00, plus $50.00, for a total monthly special budget amount of $78.00 (this amount may change when the budget amount is recalculated), until the arrearage is eliminated, at which time she may request to return to paying actual bills.  



5.
If Customer does not pay as ordered here, Utility may terminate service to Customer as authorized by Title 52 of the Pennsylvania Code, Chapter 56. The filing of a new formal or informal complaint shall not stay termination carried out according to the Commission's regulations.



6.
As long as Customer pays according to this Order, Utility shall not assess any late charges on the account, and shall not terminate service to Customer except for valid safety and/or health reasons.








__________________________________








Allison K. Turner








Administrative Law Judge

Date:
October 5, 2001
� 	I note that in any month Giles paid her $63.00 cable service bill, she could have more than paid her pre-BCS-decision average electric bill of $23.96, or covered a good portion of her post-BCS-decision electric payment of $76.00.
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