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History Of The Proceeding

On July 2, 2001, Pierre J. Wessel (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20015830.

The Complaint alleged that in September, 2000, complainant and respondent entered into an agreement whereby complainant would pay respondent $200 per month for electric and natural gas service.  Further, the Complaint alleged that in June, 2001, respondent notified complainant that his monthly charge was being increased to $660 per month.  Complainant avers that this increase was a violation of the agreement.

On July 19, 2001, respondent filed and served its Answer and New Matter (Answer), denying the material allegations of the Complaint.  Respondent averred that in September, 2000, complainant opted to participate in respondent’s Budget Payment option for his electric and natural gas service, which allows customers to make equal monthly payments for eleven months and a settlement payment in the twelfth month.  Respondent also averred that complainant’s calculated budget payments had risen during the period, resulting in a substantial shortfall to be recouped by respondent in the twelfth month, because complainant declined to pay the higher budget payments.

By Telephone Hearing Notice dated August 24, 2001, an Initial Telephone Hearing was scheduled for September 13, 2001, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated August 24, 2001.  The Prehearing Order advised the parties with respect to attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

The Initial Telephone Hearing convened as scheduled on September 13, 2001.

Complainant appeared pro se, and presented his evidence in the form of his own testimony.

Respondent appeared by counsel, Henri P. Marcial, Esquire, and presented its evidence in the form of the testimony of one witness and the introduction of two exhibits (PECO Exhibits No. 1 and No. 2).  Both parties agreed to dispense with the filing of Briefs.

A transcript of the initial hearing containing fifty-eight (58) pages was produced.

The record was closed at the end of the hearing on September 13, 2001.

Findings Of Fact

1.
Complainant receives residential electric and natural gas service at 7816 Conwell Road, Laverock, PA 19038, from respondent.

2.
On September 14, 2000, complainant contacted respondent by telephone and requested a budget payment plan.

3.
Complainant’s initial monthly budget payment was established by respondent at $213 per month, beginning September, 2000.

4.
On October 10, 2000, complainant contacted respondent and requested that the monthly budget payment be reduced to $200.

5.
Respondent honored complainant’s request and established his monthly budget payment as $200, beginning with the payment due in the month of November, 2000.

6.
In February, 2001, respondent conducted a four month review and recalculation of complainant’s monthly budget payment amount.

7.
Based upon respondent’s February, 2001 review and recalculation, complainant was advised his monthly budget payment amount would increase to $334.

8.
Complainant contacted respondent by telephone after receiving notice of the budget payment amount increase and prevailed upon respondent to maintain the monthly payment at $200.

9.
In June, 2001, respondent conducted another four month review and recalculation of complainant’s monthly budget payment amount.

10.
Based upon respondent’s June, 2001 review and recalculation, complainant was advised his monthly budget payment amount would increase to $628, and that his overall account balance at that time was $1,011.30.

11.
Complainant contacted respondent after receiving notice of the June, 2001 budget payment amount increase and prevailed upon respondent to reduce the monthly payment to $300 from the recalculated amount of $628.

12.
Respondent’s monthly budget payment plan uses an estimated total bill for all service to be received by a customer over a twelve month period (recalculated and adjusted every four months) to determine an average monthly bill to be paid, regardless of the actual charge, for a period of eleven months.  Any difference between the budget amounts paid and the actual charges for the twelve month period are adjusted in the twelfth month, with the customer either having to make a “catch-up” payment or receiving a credit.

13.
Respondent’s monthly budget payment plan is a part of its Commission approved tariff.

Discussion

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

“[T]he degree of proof required to establish a case before an administrative tribunal is the same degree of proof used in most civil proceedings, i.e., a preponderance of the evidence (citations omitted).  It is well established in this Commonwealth that proof by a preponderance of the evidence is the lowest degree of proof recognized in civil judicial proceedings (citation omitted, footnote omitted).”  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(1992).

The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854(1950).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).

In addition to determining whether the complainant has satisfied the burden of proof, care must be exercised to insure that any finding of fact necessary to support the Commission’s adjudication is supported by substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the Pennsylvania appellate courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, complainant has failed to bear the burden of proof and the Complaint must be dismissed.

The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977), Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991), alloc. den. 529 Pa. 670, 605 A.2d 335(1992).

Respondent, though not the party having the burden of proof, proved that what complainant described as an “agreement” to pay $200 per month was, in reality, complainant’s request for and admission into respondent’s monthly budget payment plan.  Further, respondent proved that the terms of its monthly budget payment plan, including the establishment of the customers’ twelfth month as the annual “true-up” month, are contained in its Commission approved tariff.

To the extent that complainant was unpleasantly surprised to find his twelfth month true-up payment higher than he liked, the fault lies, at least in large part, with his continuous requests to have the monthly budget payment less than the amount it should have been, as calculated by respondent.

In any event, complainant failed to prove that respondent did any act or thing or omitted to do or is about to do or omit to do any act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  Consequently, the Complaint must be dismissed.

Conclusions Of Law

1.
The Commission has jurisdiction over the subject matter of, and the parties to, this case.

2.
Complainant has the burden of proof in this case.

3.
As the party having the burden of proof, complainant must prove by a preponderance of the evidence that respondent is responsible or accountable for the problems described in the Complaint.

4.
Complainant failed to bear the burden of proof in this case.

5.
The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.

6.
Tariff provisions approved by the Commission are prima facie reasonable.

7.
Complainant failed to prove that respondent did any act or thing or omitted to do or is about to do or omit to do any act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Pierre J. Wessel against PECO Energy Company with the Pennsylvania Public Utility Commission on July 2, 2001, Docket Number C-20015830, is dismissed.

2.
That the record at Docket Number C-20015830 be marked closed.

Date: _____________________________

___________________________









Wayne L. Weismandel









Administrative Law Judge
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