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Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On July 2, 2001, Ray Tauber (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled her.  She asked that the Respondent explain what exactly was causing his bills to be so high for a person living alone in a house.



On July 31, 2001, the Respondent filed an answer to the complaint.  The Respondent alleged, among other things, that the meter serving the Complainant was not malfunctioning and that she was properly billed for the electricity registered on this meter.



On September 28, 2001, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Henri P. Marcial, Esquire.

FINDINGS OF FACT



1.
The Complainant is a customer of the Respondent’s and takes service at 191 Chandler Drive, West Chester, Pennsylvania.  She has residential electric heating service (PECO Exhibit 1).



2.
The Complainant lives at this address alone.



3.
The Complainant’s house consists of six rooms which are individually thermostated.



4.
The Complainant’s electric appliances consist of lights, a refrigerator, a television, a range, a microwave oven, a toaster, a washer, a dryer, an iron, three (3) fans, and a computer (PECO Exhibits3 and 4).



5.
On March 8, 2001, a meter tester of the Respondent’s visited the Complainant’s home.  The meter tester tested the meter and found that the meter was within the tolerance of the Commission’s regulations (PECO Exhibit 3).



6.
On September 20, 2001, another meter tester of the Respondent’s visited the Complainant’s home.  The meter tester found the Complainant’s meter was within the tolerance of the Commission’s regulations, and that her consumption was in line with appliances which existed in the Complainant’s house (PECO Exhibit 4).



7.
On June 13, 2001, the Bureau of Consumer Services (BCS) issued a determination requiring the Complainant to pay monthly the budget amount of $129 and $15 on the arrearage, starting with the July 2001 due date.  The Complainant complied with this determination (PECO Exhibits 1 and 2).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing disputed such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) her pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



Here, the Complainant seems to assert that her pattern of usage has not changed.  The Complainant is the only occupant of her property.  She contends that her actual use of electricity ought to be low because of the manner in which she uses it.  Those appliances that are not in use are turned out or unplugged.  She uses only one bedroom and a kitchen.  However, the Complainant has failed to show that the disputed bills are abnormally high when compared to prior usage patterns.  There is no prior usage patterns to compare.  She just bought her house in August 2000 and started using electricity in September 2000.



The Respondent visited the Complainant’s home twice and found that her meter was working properly and that her consumption was in line with the appliances in her home.  



It should be noted that in a billing dispute both the actual and the potential use play an important role.  When the actual use is within the potential use, the amount registered on a properly functioning meter reflects the consumption in the home.  Thompson v. Pennsylvania Electric Company, No. F-8703782 (Pa. PUC March 3, 1988).  There is no indication that the Complainant’s actual use is not within her potential use or that her meter does not properly function (PECO Exhibits 3 and 4).



On June 13, 2001, the BCS issued a determination requiring the Complainant to pay monthly the budget amount of $129 and $15 on the arrearage, beginning with the July 2001 due date.  She complied with this determination.  Therefore, I will continue directing the Complainant to pay these amounts.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has failed to carry out her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Ray Tauber against PECO Energy Company at Docket No. F-00916540 is dismissed for the Complainant’s failure to carry out her burden of proof.



2.
That the Complainant shall pay monthly the budget amount of $129 and $15 on the arrearage until the arrearage is paid in full.  

Date:  _______________________
______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Ray Tauber v. PECO Energy Company.

(b)
Complaint filed 7/2/01 alleging that Complainant had been overbilled and asked for an explanation by Respondent of what was causing the high bills.  Answer filed          denying the allegations.  Hearing held 9/28/01.  Complainant appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision dismissing the Complaint.

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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