BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Audubon Water Company


     :







     :




v.


     :

Docket No. C-00014969







     :

John Neilson; Shannondell, Inc.;

     :

Audubon Land Development Corp.;
     :

Audubon Properties, Inc.; Providence
     :

Builders, Inc.; Such Other Corporate
     :

Entities Related to John Neilson and
     :

Individuals as Are Involved in the Subject    :

Matter of this Proceeding;


     :



       AND


     :

Pennsylvania-American Water Company
     :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On February 23, 2001, Audubon Water Company (Audubon) ―a certificated public utility which provides water service to about 2,400 customers in Lower Providence Township, Montgomery County, Pennsylvania― filed a formal complaint against John Neilson; Shannondell, Inc.; Audubon Land Development Corp.; Audubon Properties, Inc.; Providence Builders, Inc.; such other corporate entities related to John Neilson and individuals as are involved in the subject matter of this proceeding (collectively, Neilson or Neilson Companies); and Pennsylvania-American Water Company (PA-American) (Complaint at ¶1).



Audubon's complaint alleged (1) that Neilson is the owner and/or developer of Shannondell at Valley Forge (Shannondell) which is an "age-restricted multi-phase housing development comprised of multi-occupant and single occupant dwellings" anticipated to "include approximately 2,500 dwelling units when complete" (Complaint at ¶3); (2) that Neilson is also developing an adjacent development called Heritage Business Park, id.; (3) that Audubon's certificated service territory includes the Shannondell site (Complaint at ¶4); (4) that PA-American's certificated service territory does not include the Shannondell site (Complaint at ¶¶5 and 14); (5) that, within its certificated service territory, PA-American provides water to the Schrack's Corner shopping center owned and/or operated by Neilson and that the water meter at this shopping center is PA-American's closest point of connection for service to Shannondell (Complaint at ¶6); (6) that Neilson is installing a 3,000-foot long, 8-inch water line which will cross the Heritage Business Park development and is intended to connect Shannondell to PA‑American's water supply at the shopping center (Complaint at ¶7); (7) that "[u]pon completion of the connecting 8-inch water main, the Neilson Companies will be distributing and/or furnishing water to or for the public for compensation . . . [and] will be a [de facto] public utility under Pennsylvania law" (Complaint at ¶9; accord Complaint at ¶¶13 and 16); and (8) that "[t]he provision of water service by the Neilson Companies to Shannondell inflicts financial harm on Audubon and Audubon's existing customers by stranding investment and adversely affecting Audubon's rates and profitability" (Complaint at ¶11; accord Complaint at ¶18).



As relief, Audubon's complaint requested that the Pennsylvania Public Utility Commission (Commission) permanently enjoin Neilson's construction of a pipeline to Shannondell from the Schrack's Corner shopping center, permanently enjoin PA-American from supplying water to Shannondell, and provide any other appropriate relief.



On February 23, 2001, Audubon filed a separate petition for interim emergency relief under 52 Pa. Code §§3.6-.11.  Audubon's petition requested that, pending final resolution of Audubon's complaint, Neilson be directed to immediately cease and desist the construction of a water line, that PA-American be enjoined from supplying water to Shannondell, and that any other appropriate relief be provided.  The petition substantially repeated the allegations in Audubon's complaint (Emergency Petition at ¶¶1‑10) and then claimed that Audubon's right to emergency relief was clear and immediate, that Audubon needed the requested emergency relief to avoid irreparable injury and that the requested emergency relief was not injurious to the public interest (Emergency Petition at ¶¶11-24; see 52 Pa. Code §3.7).



On February 27, 2001, Audubon amended its complaint and interim emergency relief petition by alleging that, in installing an 8‑inch water line between the Schrack's Corner shopping center and Shannondell, Neilson had ruptured an Audubon water main at about noon on February 25, 2001, and had thereby caused a water outage for at least 100 Audubon customers and water pressure problems for other Audubon customers (Amendment at ¶¶1-3).  Moreover, Audubon averred that Neilson either had connected or was about to connect the 8-inch water line to water facilities owned by Neilson at the Schrack's Corner shopping center (Amendment at ¶4).  In addition to reiterating the prayers for relief in the original complaint and petition, the amendment requested that Neilson be enjoined from interfering with or jeopardizing the safety and integrity of Audubon's water system.



On February 28, 2001, Neilson filed an answer to Audubon's interim emergency relief petition, as amended.  In footnote 2 of its answer to the interim emergency relief petition, Neilson indicated that it would later file an answer to Audubon's complaint.  Accord Neilson's March 20, 2001 Objection to Audubon's Petition to Withdraw at p. 1 n.1.



On February 28, 2001, PA-American filed answers to Audubon's complaint, interim emergency relief petition, and amendment of the complaint and petition.  In paragraphs 8 and 9 of its answer to Audubon's complaint, PA-American denied that it "is currently providing, or has any plan to provide water service to Shannondell," denied "that it is currently participating in any project to connect Shannondell to [PA‑American's] facilities" and also "denied that Neilson has . . . received permission to connect any water main from Shannondell to [PA-American's] facilities."



On March 2, 2001, Audubon filed a copy of a February 23, 2001 notice of the deposition of Audubon Properties, Inc. and a request for production of documents.  See 52 Pa. Code §5.343(a).  On March 2, 2001, Neilson filed an objection to Audubon's notice of deposition pursuant to 52 Pa. Code §5.343(f).



On March 7, 2001, Audubon filed a letter-petition for leave to withdraw, without prejudice, its complaint and interim emergency relief petition, as amended, and requested that "any responsive filings and pleadings due in this matter be stayed pending disposition of" its petition to withdraw.  See 52 Pa. Code §5.94.  The certificate of service accompanying Audubon's petition to withdraw shows that, on March 7, 2001, the petition was served on Neilson, counsel for Neilson and counsel for PA-American.  Attached to the petition was a March 2, 2001 letter from PA-American which included a copy of Section 4.3 on page 19 of PA-American's Tariff Water - PA P.U.C. No. 4 and PA‑American's interpretation of Section 4.3.  Audubon's petition to withdraw averred:


The basis for such withdrawal is the assurances and clarifications . . . from [PA-American] that it will not serve water (1) directly for the Shannondell development . . . or (2) indirectly by permitting Neilson . . . to transmit (i.e. daisy‑chaining) water service to Shannondell from existing customer locations or accounts with [PA-American].


In view of these assurances and updated information, Audubon specifically withdraws and removes each and every allegation regarding [PA-American] as a respondent.


Such withdrawal should not in any way be deemed an admission or agreement with any facts set forth in Neilson et al[.]'s Answer . . . .  Audubon disputes such facts, but feels that the controversies raised in the Petition for Emergency Relief and Complaint at this juncture are moot given [PA‑American's] assurances.


Should Neilson et al[.] take any steps to establish a de facto utility within Audubon's franchise, to undertake construction which jeopardizes or damages Audubon's facilities or service to its customers, or to otherwise violate the statute the Commission administers, Audubon will institute appropriate process.



On March 20, 2001, Neilson filed a letter-objection to Audubon's petition for leave to withdraw.  See 52 Pa. Code §5.94(a).  In its objection,
 Neilson asserted:

[1]  [Neilson has] a right to obtain water service from [PA‑American] for the proposed [Shannondell] development.  [2]  Initially, [Audubon] has never demonstrated that the area where the development may be constructed is within [Audubon's certificated service territory.  [Neilson] specifically denied this assertion in [its] Answer to [Audubon's] Petition for Emergency Relief. . . .  Based upon [Neilson's] preliminary review, it appears that the contested area may not be within [Audubon's] service territory.  Accordingly, the burden clearly falls upon [Audubon] to prove its assertion that [Neilson's] proposed development is fully located within [Audubon's] service territory.

[1]
. . .  [R]egardless of whether the parcel is within [Audubon's] territory, PUC precedent clearly establishes that a customer may use a privately owned bypass to transport water from a point of delivery in a utility's service territory for use by the customer outside of that utility's service territory. . . .  [3]  A landlord or similar entity also has the right to include water supply among the amenities offered to its tenant(s). . . .  [1]  [PA-American] has a duty to serve customers in its service territory and [PA-American's] letter to [Audubon] cannot modify this right or duty.  As such [PA‑American] must continue to provide service to [Neilson] at [Neilson's] property, which is located in [PA-American's] territory.  [1]  Should [Neilson] choose to transport this water from that point of delivery through a privately owned bypass for use on another portion of Neilson property, [Audubon] may not prohibit this transfer.

[4]
. . .  One of the factors that will determine whether [Neilson will] continue with this venture is confidence that the tenants of the development will have quality water supply at adequate pressures and volumes.  [Neilson is] not confident that [Audubon] can meet this requirement. . . .



On March 27, 2001, Audubon filed a letter-response to Neilson's objection.  In its response, Audubon asserted that

there is no claim for relief pending in this matter on behalf of Developer Neilson. . . .  [Neilson] cannot obtain relief for itself by forcing Audubon to litigate Audubon's complaint. . . .  [T]he controversy raised in Audubon's Petition and Complaint is now moot.  The Petition and Complaint request as material relief that [PA-American] not provide water service directly or indirectly to Shannondell and the [PA-American] letter attached to Audubon's Letter Petition Requesting Withdrawal of the Petition and Complaint indicates that [PA-American] will not. . . .  Audubon has attained the relief it requested and Developer Neilson . . . cannot offer[] any legal precedent or theory for requiring a party who obtained requested relief to spend its time and expense (not to mention that of the Commission and [PA-American]) to litigate a matter which is moot at this point in time.


. . .  Developer Neilson's letter cites no law (because none exists) controlling the precise legal issue at bar:  whether a party who has obtained the material relief requested in a petition and complaint should be required to proceed through now pointless hearings or litigation to obtain relief already obtained.


. . .  [T]he [March 20] letter from Developer Neilson intimates at length that a dispute may be brewing between Developer Neilson and [PA-American].  That potential dispute is of no moment in consideration of [the] withdrawal of the instant petition and complaint. . . .  [I]t is . . . Developer Neilson's right to institute legal process before this Commission (i.e. its own complaint) and to bear the burden of proving that the facts and law entitled it to the relief it suggests in its letter. . . .  However, the point remains that Developer Neilson cannot shift burdens by attempting to transform this presently moot proceeding into a potential dispute it may have with [PA-American].

DISCUSSION


The Commission regulation at 52 Pa. Code §5.94(a) states that the presiding officer shall determine in a contested proceeding whether to permit the withdrawal of a pleading after considering the petition for leave to withdraw, any objection to it, and the public interest.  To determine the propriety of allowing Audubon to withdraw its complaint and interim emergency relief petition, as amended, I shall consider sequentially the four grounds raised by Neilson in objecting to Audubon's petition to withdraw and the responsive positions of Audubon and PA-American.

I.
PA-American's Tariff



First, Neilson objects to the withdrawal of Audubon's complaint and petition because Neilson contends that it has a right to receive water from PA-American at a point inside PA-American's service territory and to transport the water supplied by PA-American through a private pipeline to a point of consumption outside PA‑American's service territory.



Both Audubon and PA-American contend that Section 4.3 of PA‑American's tariff prohibits PA-American from indirectly providing water service to Shannondell through Neilson's installation of a pipeline to transmit water from the Schrack's Corner shopping center inside PA-American's service territory to Shannondell outside PA-American's service territory (Petition to Withdraw and PA‑American's Accompanying March 2, 2001 Letter).  Section 4.3 of PA‑American's Tariff Water - Pa. P.U.C. No. 4 bears the heading "Service Pipe Limitation" and declares:  "No extension of service shall be made by the Customer [here, Neilson] to provide water service to another premise [here, Shannondell]."  The unambiguous wording of Section 4.3 of PA‑American's tariff does not seem capable of an alternative interpretation, and Neilson does not offer one.



A utility's tariff has the force of law and is binding on the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).  Therefore, I conclude as a matter of law that neither PA‑American nor Neilson can engage in a daisy‑chaining of water supply from the Schrack's Corner shopping center, through a private pipeline, to Shannondell.



Insofar as Neilson's objection maintains that PA-American "previously conveyed to [Neilson] that it would provide the water that will be consumed by the tenants of the [Shannondell] development" (Neilson's Objection at 2), Neilson is asserting a potential problem in its relationship with PA-American which Neilson may pursue by instituting a separate proceeding against PA‑American.

II.
Service Territory


Second, Neilson objects to the withdrawal of Audubon's complaint and petition because, "[b]ased upon [Neilson's] preliminary review, it appears that the contested area [i.e., Shannondell] may not be within [Audubon's] service territory" (Neilson's Objection at 2).



When the Commission grants a certificate of public convenience to a public utility, the grant of authority to provide utility service includes a description of the territory in which the utility may provide service.  66 Pa. C.S. §1101; see also 66 Pa. C.S. §§501(c) and 1102(a)(1).  Audubon and PA-American agree that Shannondell is within Audubon's Commission-certificated service territory and not within PA-American's Commission‑certificated service territory (Complaint at ¶¶4, 5 and 14; Emergency Petition at ¶¶1, 3, 4, 7 and 12; PA-American's Answer to Emergency Petition at ¶3; PA‑American's Answer to Complaint at ¶¶4 and 8).



Given Audubon's and PA-American's agreement that Shannondell is located within the certificated service territory of Audubon, I conclude as a matter of law that there is no genuine dispute as to the material fact of Shannondell's location within Audubon's service territory.

III.
Public Utility


Third, Neilson objects to the withdrawal of Audubon's complaint and petition on the ground that, as the intended landlord of Shannondell, it may provide water service to Shannondell tenants as part of the amenities covered by the tenants' rent without becoming certificated as a public utility (Neilson's Objection at 2).



The issue of whether Neilson would constitute a de facto public utility if Neilson attempted to serve the Shannondell development by transporting water to the development through a pipeline connected to a water source outside Audubon's service territory is not ripe for adjudication at this time.  For this issue to become ripe, Neilson would first have to obtain a water source other than Audubon for serving the Shannondell development, explain the intended means for providing water to the Shannondell development as well as the method of compensation for water service, and describe what other uses it would make of the water source.  See, e.g., Bethlehem Steel Corp. v. Pennsylvania Public Utility Commission, 552 Pa. 134, 713 A.2d 1110 (1998); Drexelbrook Associates v. Pennsylvania Public Utility Commission, 418 Pa. 430, 212 A.2d 237 (1965); UGI Utilities, Inc. v. Pennsylvania Public Utility Commission, 684 A.2d 225 (Pa. Cmwlth. Ct. 1996); Waltman v. Pennsylvania Public Utility Commission, 142 Pa. Cmwlth. Ct. 44, 596 A.2d 1221 (1991), aff'd without opinion, 533 Pa. 304, 621 A.2d 994 (1993); Re USX Corp., 79 Pa. PUC 118 (1993); Peoples Natural Gas Co. v. Energy Pipeline Co., 77 Pa. PUC 212 (1992). 



In view of Section 4.3 of PA-American's tariff and PA‑American's vow to comply with Section 4.3, Neilson has not demonstrated at this time that it has a water source for serving Shannondell apart from Audubon.  Therefore, it would be premature to rule on this issue at this time because any ruling now would be in the nature of an advisory opinion based on speculative, hypothetical facts. 



If Neilson obtains an actual water source other than Audubon, Neilson may then seek a Commission ruling on whether its intended water supply operations require its own certification as a public water utility in light of the manner in which it proposes to furnish water.  See, e.g., Bethlehem Steel Corp.; Drexelbrook Associates; UGI Utilities, Inc.; Waltman; Re USX Corp.; Peoples Natural Gas Co.
IV.
Fitness to Serve


Fourth, Neilson objects to the withdrawal of Audubon's complaint and petition on the ground that Neilson questions Audubon's ability to meet the anticipated water quality and quantity demands at Shannondell.



Subsection 1103(a) of the Public Utility Code
 authorizes the Commission to grant a certificate of public convenience "only if . . . necessary or proper for the service, accommodation and convenience, or safety of the public."  Subsection 1103(a) 

has been interpreted to require an applicant for a certificate of public convenience to prove (1) a public need for the service proposed by the applicant, (2) the lack or inadequacy of existing service to meet the demonstrated public need, and (3) the applicant's fitness financially and technically to provide the proposed service in a safe, reliable and responsible manner.  Mobilfone of Northeastern Pennsylvania v. Pennsylvania Public Utility Commission, 73 Pa. Cmwlth. Ct. 340, 458 A.2d 1030 (1983); Warminster Township Municipal Authority v. Pennsylvania Public Utility Commission, 185 Pa. Super. Ct. 431, 138 A.2d 240 (1958); Metropolitan Edison Co. v. Public Service Commission, 127 Pa. Super. Ct. 11, 191 A.2d 678 (1937); Re Evansburg Water Co., 81 Pa. PUC 152 (1994); Application of Evansburg Water Co., A‑210870F0002 (opinion and order adopted March 25, 1993, entered April 9, 1993); Application of South Penn Gas Co., A-122870 and A‑123100F0005 (opinion and order adopted August 16, 1990, entered August 24, 1990); Re Audubon Water Co., 69 Pa. PUC 282, 288 (1989).  Because Audubon already holds a Commission-issued certificate of public convenience to serve a territory which includes Shannondell's location, Audubon enjoys a rebuttable presumption of its fitness to serve Shannondell.  Re Evansburg Water Co., 81 Pa. PUC at 173.



The present case at Docket No. C-00014969 is not an application by Audubon for permission to serve Shannondell, but rather, a complaint by Audubon which alleged that Neilson and/or PA-American improperly proposed to serve Shannondell within Audubon's existing, certificated service territory.  If Neilson wants to challenge Audubon's fitness to serve within Audubon's currently certificated service territory, Neilson may institute a separate proceeding against Audubon and attempt to present evidence that Audubon is not capable of serving Shannondell.  See, e.g., Brown v. Brown, 281 Pa. Super. Ct. 283, 422 A.2d 170 (1980) (under Pa.R.C.P. No. 232, a defendant's previously filed counterclaim is not affected by the discontinuance of a plaintiff's complaint).

V.
Summary


Relying on PA-American's admission that Shannondell is within Audubon's service territory and PA-American's interpretation of Section 4.3 of PA-American's tariff, Audubon requests leave to withdraw its complaint and interim emergency relief petition, as amended, on the grounds that no issues now remain for Audubon to litigate and no relief is now sought by Audubon from the Commission.  I agree with Audubon's contentions and conclude that Audubon's petition for leave to withdraw without prejudice should be granted because Audubon's complaint and interim emergency relief petition, as amended, have become moot.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701; 52 Pa. Code §5.94(a).



2.
A utility's tariff has the force of law and is binding on the utility and its customers.




3.
There is no genuine dispute that Shannondell is located within Audubon's Commission-certificated service territory.



4.
The issue of whether Neilson would, if certain circumstances were to occur in the future, constitute a de facto public utility is not ripe for adjudication at this time because it would result in an advisory opinion based on speculative, hypothetical facts.



5.
As a Commission-certificated public utility, Audubon enjoys a rebuttable presumption of its fitness to serve within its certificated service territory.



6.
Audubon's complaint and petition for interim emergency relief, as amended, have become moot.

ORDER


THEREFORE, IT IS ORDERED:  That the complaint, as amended, and the petition for interim emergency relief, as amended, filed by Audubon Water Company at Docket No. C-00014969 against John Neilson; Shannondell, Inc.; Audubon Land Development Corp.; Audubon Properties, Inc.; Providence Builders, Inc.; such other corporate entities related to John Neilson and individuals as are involved in the subject matter of this proceeding; and Pennsylvania-American Water Company are hereby deemed withdrawn without prejudice pursuant to 52 Pa. Code §5.94(a).

Dated:  


















DEBRA PAIST








Administrative Law Judge 

�	I have added bracketed reference numbers to Neilson's objection in order to reflect the separate grounds raised by Neilson as an objection to Audubon's petition for leave to withdraw. 


�	When a question of law ―not a question of fact― is being resolved, a hearing is not required.  White Oak Borough Authority v. Pennsylvania Public Utility Commission, 175 Pa. Super. Ct. 114, 103 A.2d 502 (1954); Re Stouffer, 71 Pa. PUC 146 (1989); 66 Pa. C.S. §703(b). 


�	66 Pa. C.S. §1103(a). 


�	The Pennsylvania Rules of Civil Procedure are not binding on the Commission, but the Commission may use them as helpful analogies.  Farrugio's Bristol and Philadelphia Auto Express, Inc. v. St. Johnsbury Trucking Co., 69 Pa. PUC 411 (1989); Pennsylvania Public Utility Commission v. Metropolitan Edison Co., 54 Pa. PUC 57 (1980). 
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