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     :
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     :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On March 26, 2001 at Docket No. C-00015152, Tiiu Tallmeister-Markus (Customer) filed a formal complaint which alleged that she should not have to pay Pennsylvania-American Water Company (Utility) a water service availability charge for her undeveloped lot in the Wild Acres community.



On April 16, 2001, Utility filed an answer which alleged that it billed Customer a water service availability charge according to its Commission-approved tariff (list of rates and services).



By a written notice dated June 7, 2001, the case at Docket No. C-00015152 was assigned to Administrative Law Judge (ALJ) Morris J. Solomon, and the parties were informed that a telephonic hearing would be held on July 31, 2001.



On July 2, 2001, ALJ Solomon issued a Prehearing Order which, among other matters, explained Customer's burden of proof in the case.



A telephonic hearing before ALJ Solomon was held on July 31, 2001.  Customer represented herself at the hearing, testified in her own behalf, and presented an exhibit which was admitted into evidence.  Utility was represented at the hearing by legal counsel and witness Karen Kepley, a Utility compliance officer, who testified in Utility's behalf and presented two exhibits which were admitted into evidence (Tr. 19).  A 35‑page transcript of the hearing resulted.



By a written notice dated September 17, 2001, the case at Docket No. C‑00015152 was reassigned to me for disposition due to ALJ Solomon's retirement from the Commission on September 7, 2001.  See 66 Pa. C.S. §334(a) (when the ALJ who presided over the receipt of evidence in a case becomes unavailable to the Commission, another ALJ may make the initial decision in the case).



In preparation for ruling on Customer's complaint, I have read the documents filed in the case at Docket No. C-00015152; the transcript of the July 31, 2001 hearing before ALJ Solomon; and the parties' exhibits introduced into evidence at the July 31 hearing.  Additionally, I have researched the law applicable to the issues raised by the parties in the case at Docket No. C-00015152.

FINDINGS OF FACT


1.
Complainant is Tiiu Tallmeister-Markus (Customer) who owns property in the community of Wild Acres located in Pike County, Pennsylvania and who currently receives residential water service from Pennsylvania-American Water Company (Utility) (Tr. 6-7; Customer Exhibit A).



2.
For over 25 years, Customer or her family has owned a house in Wild Acres and has paid various entities for water service to the house (Customer Exhibit A).



3.
In December of 2000, Customer bought a vacant lot (Lot #3) in Wild Acres bordering the developed lot (Lot #2) on which Customer's house is located (Tr. 13 and 20; Customer Exhibit A; Utility Exhibit 1).



4.
Customer bought the vacant lot in order to maintain more distance between herself and her Wild Acres neighbors so that she could preserve a country wilderness environment around her house by keeping the vacant lot undeveloped (Tr. 12‑13; Customer Exhibit A).



5.
Customer owns only one developed lot in Wild Acres and has only one water meter for her holdings in Wild Acres (Customer Exhibit A).



6.
Customer's vacant Wild Acres Lot #3 is buildable (Tr. 12-13 and 17‑18).



7.
Customer has not combined her two adjoining Wild Acres lots (Lot #2 and Lot #3) under one deed to be treated as a single property (Tr. 18).



8.
Utility has a water main in the street (Westfall Drive) abutting Customer's two lots (Lot #2 and Lot #3) in Wild Acres (Tr. 20; Utility Exhibit 1).




a.
Utility's water main in Westfall Drive is capable of providing water service to Customer's undeveloped Lot #3 just as it already does to Customer's developed Lot #2 (Tr. 20-21).




b.
Utility is currently providing water service to properties neighboring Customer's undeveloped Lot #3 (Tr. 21).



9.
Supplement No. 78 to Utility's Tariff Water - Pa. P.U.C. No. 4 at ninth revised page 9C states that Utility will bill a water service availability charge of $10.65 monthly for each lot which is in its Rate Zone 1 service area and upon which no structure has been erected (Tr. 21-22; Utility Exhibit 2).




a.
Supplement No. 78 at ninth revised page 9C defines the word "structure" as "any building or portion thereof connected to the water system containing any one of the following fixtures:  a wash stand, a flush toilet, a bathtub, a shower or a kitchen faucet" (Utility Exhibit 2).




b.
Pursuant to Supplement No. 78 at ninth revised page 9C, Utility is billing Customer a water service availability charge of $10.65 monthly for her undeveloped Lot #3 in Wild Acres (Tr. 21-22). 



10.
  As of July 31, 2001, Customer owed Utility an overdue balance of $78.91 in unpaid water service availability charges for her undeveloped Wild Acres Lot #3 (Tr. 22).



11.
Customer's Utility bills for the monthly water service availability charges for undeveloped Lot #3 show the number of days in the current billing cycle and state that the bill is for "Water Availability" (Customer Exhibit A - Bill for Account No. 24-1258189-0, Lot #3, billing period ending February 16, 2001).



12.
Customer's Utility bills for the monthly water usage for developed Lot #2 show the number of days in the current billing cycle and state that the bill is for "Water Volume" and a "Service Charge" (Customer Exhibit A - Bill for Account No. 24‑0422023-4, Lot #2, billing period ending February 19, 2001).



13.
The water service availability charge helps cover Utility's cost of maintaining water mains for use by the Wild Acres community (Tr. 26-27).

DISCUSSION


Customer claims that the availability charge which Utility bills for her Lot #3 in Wild Acres is unreasonable and unjust and should be considered unlawful because she does not have any structure on the lot and intends to keep the lot undeveloped as long as she owns the lot (Fact-findings 4 and 5).  Because Customer is challenging the availability charge in Utility's existing tariff (Fact‑finding 9), Customer has the burden of proving that the challenged charge is unlawful, unreasonable or unjust. Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981); 66 Pa. C.S. §§332(a) and 1301.



Section 1305 of the Public Utility Code
 permits a public utility to include an availability charge in its tariff if the Commission approves the charge.  Elma v. Country Place Water Co., Country Place Waste Treatment Co. and Pennsylvania‑American Water Co., F-00264190 (opinion and order adopted July 18, 1996, entered July 24, 1996).  When, as here, an installed utility system is immediately available to serve both developed and undeveloped lots in a community, the Commission has approved the inclusion of an availability charge in a tariff.  E.g., Elma; DeRosa v. Hickory Water Co.,
 C‑009245356 (opinion and order adopted October 28, 1993, entered February 1, 1994); Pennsylvania Public Utility Commission v. Fawn Lake Forest Water Co., 72 Pa. PUC 222 (1990); Pennsylvania Public Utility Commission v. Lake Latonka Water Co., 71 Pa. PUC 507 (1989); Dickmeyer v. Lake Meade Utilities, Inc., 59 Pa. PUC 21 (1984); accord Cup v. Pennsylvania Public Utility Commission, 124 Pa. Cmwlth. Ct. 291, 556 A.2d 470 (1989).  The Commission has ruled that

mandatory availability charges protect consumer interests in . . . developments . . . since if service charges could only be assessed against property owners who built houses and connected to the [utility] system, initial home builders would be faced with prohibitive rates which would preclude their participation in, and hence the financing of, a community water system which would benefit all properties within the development and which would meet the expectations of property buyers within such developments.

Elma at 11 (quoting Dickmeyer, 59 Pa. PUC at 24); accord Cup; DeRosa; Fawn Lake Forest Water Co.; Lake Latonka.  Therefore, I conclude that Utility's existing, Commission-approved tariff lawfully includes an availability charge pursuant to section 1305 of the Public Utility Code.



Utility's tariff differentiates between developed lots with structures on them and undeveloped lots without structures on them (Fact‑findings 9, 9.a‑.b, 11 and 12).  Undeveloped lots are billed a water service availability charge which reflects the cost of maintaining a community water system ready to serve these lots whenever requested to do so (Fact-findings 11 and 13).  Cup; Elma; DeRosa; Fawn Lake Forest Water Co.; Lake Latonka; Dickmeyer.  Developed lots are billed a water volume usage charge and a service charge (Fact‑finding 12).
  Although Customer's Lot #3 currently lacks a structure and is only being billed  a water service availability charge (Fact-finding 11), Customer's Lot #3 is buildable, and Customer has not combined her undeveloped Lot #3 with her developed Lot #2 in Wild Acres so as to convert the two lots into one property covered by a single deed (Fact‑findings 6 and 7).  Thus, in the future, either Customer or someone who succeeds Customer as the owner or user of Lot #3 may develop Lot #3 and utilize the water system in Wild Acres.  Given the potential of Lot #3 to utilize the water system in the Wild Acres community, I conclude that it is reasonable and just for Utility to allocate to Lot #3 a portion of the expenses associated with maintaining the water system ready for use by Lot #3.  Cup; Elma; DeRosa; Fawn Lake Forest Water Co.; Lake Latonka; Dickmeyer.



Consequently, I conclude that Customer must, within sixty days of the entry date of the Commission order at Docket No. C-00015152, pay any overdue Utility water service availability charges billed for her undeveloped Wild Acres Lot #3 (Fact‑finding 10) and must also pay, when due, any current and future Utility water service availability charges for her undeveloped Wild Acres Lot #3.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701 and 1301.



2.
As the complainant challenging an existing Utility rate in a Commission-approved tariff, Customer has the burden of proving that the rate is unlawful, unreasonable or unjust.  66 Pa. C.S. §§332(a) and 1301.



3.
Utility may lawfully include a water service availability charge in its tariff because the Commission has approved the charge.  66 Pa. C.S. §1305.



4.
It is reasonable and just for Utility to allocate to a buildable, undeveloped lot a portion of the expenses associated with maintaining a public water system ready for use by the lot.  66 Pa. C.S. §1301.



5.
In applying a water service availability charge to Customer's buildable, undeveloped Lot #3 in the Wild Acres community, Utility has not violated any provision of the Public Utility Code, any Commission regulation or any Commission order.

ORDER


THEREFORE, IT IS ORDERED:



1.
That the formal complaint filed by Tiiu Tallmeister-Markus against Pennsylvania-American Water Company Docket No. C-00015152 is hereby denied.



2.
That Tiiu Tallmeister-Markus shall, within sixty days of the entry date of the Pennsylvania Public Utility Commission order at Docket No. C-00015152, pay Pennsylvania-American Water Company any overdue water service availability charges billed for her undeveloped Wild Acres Lot #3.



3.
That Tiiu Tallmeister-Markus shall, by the due dates stated on the bills, pay Pennsylvania‑American Water Company any current and future water service availability charges billed for her undeveloped Wild Acres Lot #3.

Dated:  October 16, 2001















DEBRA PAIST








Administrative Law Judge

�	66 Pa. C.S. §1305.


�	During her hearing testimony, Customer claimed that, before Utility began supplying water to the Wild Acres community, undeveloped lots in the Wild Acres community were not billed a water service availability charge (Tr. 11).  Customer's claim is disproved by DeRosa v. Hickory Water Co. where the Commission held eight years ago that the Hickory Water Company could bill a water service availability charge for buildable, undeveloped lots in the Wild Acres community. 


�	The service charge is based on the expenses associated with meter investment, reading and billing.  Pennsylvania Public Water Utility Commission  v. City of Bethlehem (Water), 84 Pa. PUC 275, 330 and 332 (1995).
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