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Administrative Law Judge

HISTORY OF THE PROCEEDING

On August 23, 2001, Samall Associates, Inc. (complainant) filed a formal Complaint (Complaint) against Delaware Valley Utilities, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20016060.  The Complaint alleged various violations of the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. §101 et seq., by respondent, including 66 Pa.C.S. §2102 (requiring Commission approval of contracts with an affiliated interest).  The affidavit attached to the Complaint was signed by Dennis M. Kalbarczyk.

On September 12, 2001, respondent filed and served its Answer (Answer) and Motion to Strike (Motion), denying the material averments of the Complaint and requesting that the Complaint be stricken as insufficient as to form.

On September 24, 2001, complainant filed and served its answer (Motion Answer) to respondent’s Motion.

By Notice dated October 3, 2001, an Initial Prehearing Conference was scheduled for October 16, 2001, and the case was assigned to me.

The Initial Prehearing Conference occurred as scheduled.  Complainant was represented by Kenneth Zielonis, Esq., and the respondent was represented by James H. Cawley, Esq..

Respondent’s Motion and complainant’s Motion Answer being procedurally ready to be ruled upon at the scheduled Initial Prehearing Conference, it was granted.  This Initial Decision is written to memorialize the reason for the granting of the Motion.

FINDINGS OF FACT

1.
On August 23, 2001, complainant filed a Complaint against respondent with the Commission.

2.
The Complaint alleged various violations of the Code by respondent, including a violation of 66 Pa.C.S. §2102 which requires Commission approval of contracts with an affiliated interest.

3.
The affidavit attached to the Complaint was signed by Dennis M. Kalbarczyk.

4.
On September 12, 2001, respondent filed and served its Answer and Motion.

5.
On September 24, 2001, complainant filed and served its Motion Answer.

6.
On October 3, 2001, an Initial Prehearing Conference was scheduled for October 16, 2001, and the case was assigned to me.

7.
On October 16, 2001, the Initial Prehearing Conference occurred as scheduled.

8.
The Motion was granted.

DISCUSSION
Respondent’s Motion will be granted and the Complaint stricken.

Respondent is correct in averring that the Complaint is insufficient as to form.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69.

“Preliminary objections shall be sustained only when they are clear and free from doubt (citation omitted).”  Pa. Turnpike Comm’n v. Hafer, 142 Pa. Commw. 502; ___, 597 A.2d 754; 756(1991).

The Commission’s regulations provide for a “motion to strike a pleading that is insufficient as to form.”  52 Pa.Code §5.101(a)(2).  This is comparable to a preliminary objection under Pa.R.C.P. 1028(a)(2), “failure of a pleading to conform to law or rule of court or inclusion of scandalous or impertinent matter.”

Respondent’s Motion avers that the verification of the Complaint fails to conform to the Commission’s rules.

52 Pa.Code §5.22 (Contents of formal complaint) provides, in relevant part:

(b) A verification executed in accordance with §1.36 (relating to verification) shall be attached to the formal complaint.

In turn, 52 Pa.Code §1.36(a) provides, in relevant part:

(a) . . . formal complaints . . . containing an averment of fact not appearing of record in the action . . . shall be personally verified by a party thereto or by an authorized officer of the party if a corporation or association. (emphasis added).

Additionally, 52 Pa.Code §1.36(c) provides a form of affidavit that should be substantially complied with when used with a formal complaint.  This form, when used on behalf of a corporation, includes the following language:

I am authorized to make this affidavit on behalf of ________ corporation, being the holder of the office of ___________ with that corporation

The affidavit attached to the Complaint in this case states, in its entirety:

I, Dennis M. Kalbarczyk, being duly sworn according to law, deposes (sic) and says that the facts set forth above in the Formal Complaint are true and correct to the best of his (sic) knowledge, information and belief and expects to be able to prove the same at any trial hereof.

On its face, this is not a verification conforming to the Commission’s rules.
  The affidavit does not contain the language reciting the office in the corporation held by the affiant.  Neither does the affidavit, nor the Complaint itself, set forth any representation that Mr. Kalbarczyk is authorized to make this verification on behalf of the corporate complainant.  The verification is facially insufficient as to form and, therefore, properly stricken.  It follows then that the Complaint, not having a verification executed in accordance with the provisions of 52 Pa.Code §1.36 attached, is also facially insufficient as to form and, consequently, properly stricken.

While ordinarily the striking of a pleading provides the participant who submitted it a 10 day right to file an amended pleading [52 Pa.Code §5.101(f)], that rule is inapplicable in this case.  An amended pleading is used to cure a defect or omission within the pleading itself, i.e., in this case within the Complaint itself.  Mr. Kalbarczyk, not being an officer of the corporate complainant, cannot amend the verification in any way that would bring it into compliance with the Commission’s rules.  The right to amend is simply not applicable to this specific case, where no amendment can cure the defect.  However, because the Complaint is being stricken without prejudice to the filing of a new formal complaint, properly verified, complainant is not harmed by this exception to the normal right of amendment.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the above-captioned Complaint.

2.
An insufficiency as to form (failure of a pleading to conform to law or rule of court) is a legitimate basis for striking the pleading.

3.
The Commission has adopted the criteria used in Pennsylvania civil law practice with respect to its own preliminary motion practice.

4.
Preliminary objections shall be sustained only when they are clear and free from doubt.

5.
The Commission’s regulations provide for a “motion to strike a pleading that is insufficient as to form.”  This is comparable to a preliminary objection under Pa.R.C.P. 1028(a)(2), “failure of a pleading to conform to law or rule of court or inclusion of scandalous or impertinent matter.”

6.
52 Pa.Code §5.22 (Contents of formal complaint) provides, in relevant part:

(b) A verification executed in accordance with §1.36 (relating to verification) shall be attached to the formal complaint.

7.
52 Pa.Code §1.36(a) provides, in relevant part:

(a) . . . formal complaints . . . containing an averment of fact not appearing of record in the action . . . shall be personally verified by a party thereto or by an authorized officer of the party if a corporation or association. (emphasis added).

8.
52 Pa.Code §1.36(c) provides a form of affidavit that should be substantially complied with when used with a formal complaint.  This form, when used on behalf of a corporation, includes the following language:

I am authorized to make this affidavit on behalf of ________ corporation, being the holder of the office of ___________ with that corporation

9.
On its face, the verification attached to the Complaint in this case does not conform to the Commission’s rules.

10.
The Complaint, not having a verification executed in accordance with the provisions of 52 Pa.Code §1.36 attached, is facially insufficient as to form and, consequently, properly stricken.

11.
While ordinarily the striking of a pleading provides the participant who submitted it a 10 day right to file an amended pleading [52 Pa.Code §5.101(f)], that rule is inapplicable in this case.

12.
The right to amend is not applicable to this specific case, where no amendment can cure the defect.

13.
Because the Complaint is being stricken without prejudice to the filing of a new formal complaint, properly verified, complainant is not harmed by this exception to the normal right of amendment.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed August 23, 2001, by Samall Associates, Inc. against Delaware Valley Utilities, Inc., Docket Number C-20016060, is stricken and the record marked closed.

Date: ______________________________

_____













Wayne L. Weismandel









Administrative Law Judge

�	It is noted that Mr. Kalbarczyk, in his sworn testimony admitted into the record in this case identified his employment as “principal in Utility Rate Resources . . . provid[ing] consulting services in the field of public utility regulation and ratemaking.”  Statement No. DMK-1, pp. 1, 3.  At no time did Mr. Kalbarczyk state that he was other than a consultant retained by complainant.  He never represented that he is the holder of an office in the complainant corporation.
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