BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Latasha Johnson



:






:


Docket No.



v.



:


C-00015540







:
PECO Energy Company


:
INITIAL DECISION

Before

Allison K. Turner

Administrative Law Judge

Procedural History



On April 30, 2001, Latasha Johnson (Johnson, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility). She wants the PUC to tell PECO that she will pay $17.00 each month plus her bill until her balance is paid. 



PECO filed a timely answer denying that Customer is unable to pay her electric bill, and seeking strict proof thereof at hearing.  PECO averred that Customer's outstanding balance was then $4,274.77, and, that Customer's average monthly bill was $140.00 and the calculated budget was $156.00.



PECO also averred that a decision of the Bureau of Consumer Services (BCS) on or about May 22, 2001 required Johnson to pay a CAP catch-up amount of $1,023.50 by June 5, 2001.  No monthly payment schedule was established.  A copy of this decision was attached to the Answer as PECO # 1.



PECO requested that an Interim Payment Order be issued.  However, the Commission’s Computerized Docketing System did not show that one had been issued.



On August 2, 2001, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Monday, September 10, 2001 at 10:00 a. m.  The case was assigned to ALJ Turner for hearing and initial decision.



On August 21, 2001, the ALJ served an Interim Payment and Procedures Order.  



On September 10, 2001, the telephonic hearing was held as scheduled.  Johnson appeared and represented herself.  PECO appeared and was represented by Henri P. Marcial, Esq.  PECO called Teresa Ferrier as a witness, who sponsored three (3) exhibits that were admitted to the record as PECO 1 (account statement); PECO 2 (History of Payment Terms); and, PECO 3 (Decision at BCS 0940613).



At the hearing, Johnson stated that she would try to make a payment of $684.00, or half of her arrearage at the time of hearing, within a month, and the record was held open until October 10, 2001 to allow her to do this.  The ALJ directed PECO to notify her whether or not the payment had been made.  



By letter dated October 11, 2001, PECO informed the ALJ that Johnson had not made the payment, and also briefly cited the evidence taken at the hearing about Johnson’s arrearage and payment record.  



The ALJ served an Order closing the record as of October 15, 2001. 

Findings of Fact



1.
PECO Energy Company provides both electric and natural gas service for compensation in the Commonwealth of Pennsylvania.



2.
Latasha Johnson is a customer of PECO and takes both electric and natural gas service from it.  According to Commission records, Johnson resides at 516 Arbor Lane, Yeadon PA 19050.  This is also the service address on PECO’s account statement.  PECO 1



3.
Johnson and her six (6) children, occupy a three bedroom twin house.  



4.
Johnson just started receiving child support, in the amount of $138.00, a month before the hearing.  It has been included in her income.  Johnson just applied for food stamps, and will receive $370.00 a month.  This has not been included in her income according to Commission policy.



5.
Johnson’ monthly income is as follows:

Salary (gross)

$1395.00





Child Support


$  138.00


Total



$1533.00


The salary amount was derived by simply multiplying her hourly rate of $9.30 by her projected number of hours worked, namely 75 hours in a two-week period.



6.
Johnson’ monthly expenses (excluding gas and electric) are as follows:

Rent

$750.00

 

Water

$  30.00

Telephone


$  56.00



Food/HH Goods

$200.00

Home & Schl Assoc

$    5.00

Trans. (Transpass)

$  34.00

Total



$1075.00

Johnson reported her water expenses as $90.00.  I have assumed that it is a quarterly bill and divided it by three to come up with $30.00 as a monthly expense.  Johnson pays $26.00 monthly for cable service, but the Commission does not include this expense in its calculations.  She also has two credit cards (Fingerhut and another) but did not include any of this debt in her expenses.



7.
At the time of the hearing, Johnson’s average monthly bill for both electric and gas was $144.00 and her calculated budget bill would have been $160.00.  She was not on the budget-billing plan at the time.  She was in the CAP Rate program.


8.
Johnson’s expenses including her average [CAP Rate] bill plus $17.00 would be $1236.00 (1075.00 + 144.00 + $17.00 = $1236.00).  Based on her gross income, and subtracting her adjusted expenses, Johnson would have a net disposable income of $297.00 ($1533.00 - $1236.00 = $297.00).  Realistically, Johnson’s gross income would be reduced by taxes, but she should still have enough remaining to pay her monthly CAP Rate electric and gas bill from PECO.



9.
On March 10, 1999, Johnson was placed on the CAP Rate at a 50% rate reduction for the first 500kwh on electric consumption and a discounted rate on gas.  The balance of $2566.86 was set aside for a possible future forgiveness.  PECO 2.  She remains in the CAP Rate program.



10.
Johnson’s last payment was $99.00 on July 30, 2001.  Her payment previous to that was on June 21, 2001, but her check was returned.  Previous to that she made a payment of $178.00 on March 13, 2001.



11.
Johnson applied for and received a LIHEAP cash grant that was paid to PECO on March 6, 2001, in the amount of $121.00.



12.
Johnson’ overdue balance at the time of the hearing was $4,670.00.



13.
By decision on informal complaint at BCS No. 0940613 dated May 22, 2001, BCS directed Johnson to pay PECO a CAP Rate catch-up amount of $1,023.50 by June 5, 2001.  BCS did not set a monthly payment plan.  The total basic balance at that time was $4,371.44.  PECO 3



14.
The CAP Rate catch-up amount at the time of the hearing was $1,368.03

Discussion



The Commission has jurisdiction over this complaint under the Public Utility Code, 66 Pa. C. S. §§101, et seq., and its regulations in Chapter 56 of Title 52 of the Pennsylvania Code.



The burden of proof in this proceeding is upon Latasha Johnson because she is the complainant, and as such is the proponent of a Commission Order granting her the relief she seeks.  66 Pa. C.S. §332(a).  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Respondent has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The Commission’s regulations regarding Standards and Billing Practices for Residential Utility Service are found at Chapter 56 of Title 52 of the Pennsylvania Code.  These regulations do provide for inability-to-pay complaints, but they also impose “an obligation of good faith, honesty and fair dealing” along with the privileges and duties established.  52 Pa. Code §56.1.


In her formal complaint, Johnson does not allege or aver that she cannot make her monthly payments, nor does she contest her payment plan.  In the decision on her informal complaint, BCS did not set a payment plan, but did direct her to pay a CAP catch-up amount of $1023.50 by 6/5/01.  PECO 3.  Johnson did not comply with this decision, and avers that she just does not have it [that kind of money].  At the hearing, PECO sought a CAP Rate catch-up amount of $1368.03.



The Commission has ruled that limited income, by itself does not excuse a lump sum payment.  See, e. g., Kreutzer v. Duquesne Light Co.  C-000968873 (January 5, 1998).  This case is based on the framework of CAP Rate amount payments.  In the context of BCS ordered payments, the Commission has ruled that waiver of the lump sum amount should not be ordered unless the complainant has provided an explanation establishing good cause for failing to make payments, there has been a good faith effort to comply, and there has been substantial compliance.  See, e.g., Claypool v. T. W. Phillips, Z-00248730, Order entered December 22, 1995.  Substantial compliance has been found to be 75% and 86% of the total required amount, Fallon v. PECO Energy Company, F-00381973 (December 4, 1998) and Blount v. PECO Energy Company, F-00443631 (February 16, 1999), but not as low as 13% of that amount.  Alston-Hardy v. Duquesne Light Company, C-009811822 (February 16, 1999)



Johnson has offered no explanation of her failure to make the lump sum payments other than she does not have that kind of money, i. e., that her income is too limited.  The Commission rejects this a basis for excusing a lump sum payment.  Johnson has also not offered an explanation of failing to make her CAP Rate payments in full and on time, and she did not contest these payment amounts.  Johnson should realize that the lump sum amounts sought by PECO and ordered by BCS are based on the amounts she failed to pay under her CAP Rate billing plan.  Johnson has not shown that she has insufficient income to make her monthly CAP Rate payments.



Johnson’s payments have not met the substantial compliance tests as applied in Fallon and Blount, above.  Her payments from 1/17/01 until 8/15/01 totaled $397.00 (excluding the LIHEAP grant), and her billed amounts for that same period added up to $1261.40 (excluding late payment charges and the returned check charge).  Her payments were about 31% of what she was billed.  Thus, Johnson appears to come closer to the ruling in Alston-Hardy, which found that 13% was not substantial compliance, than to the rulings in Fallon and Blount, where substantial compliance was found with 75% and 86% payment of amounts due.  I cannot conclude that she has made a good faith effort to make payments on her account, or that she is in substantial compliance with her CAP Rate plan.  



Therefore, her complaint should be dismissed.

Conclusions of Law



1.
The Public Utility Commission has jurisdiction over the subject matter and parties in this proceeding.  66 Pa. C. S. §§101, et seq.; 52 Pa. Code §§56.1, et seq.



2.
The burden of proof in this proceeding is upon Latasha Johnson because she is the complainant, and as such is the proponent of a Commission Order granting her the relief she seeks, namely eliminating the lump sum amount she was required to pay in the decision on informal complaint at BCS No. 0940613.  66 Pa. C.S. §332(a).



3.
Johnson has not sustained her burden of proof to show that she has insufficient income to pay her electric bills, and the evidence shows that she is in substantial non-compliance with her payment requirements, so that the lump sum that she was directed to pay will not be reduced.

ORDER


THEREFORE, IT IS ORDERED THAT:



1.
The Complaint docketed as Latasha Johnson v. PECO Energy Company, C-00015540 is hereby dismissed, and the file shall be marked closed.



2.
Within 15 days of the date the Commission's Order in this case is entered, PECO shall tender a bill to Latasha Johnson in the net total amount due to pay the then-current CAP Rate catch-up amount as per the Bureau of Consumer Services decision dated May 22, 2001, at BCS Case No. 0940613.



3.
Within 45 days of the date the Commission's Order in this case is entered, Latasha Johnson shall pay to the utility a sum or sums of money equal to the amount of the bill tendered to her in accordance with Paragraph 2 above, so as to thereby become current with the determination of the Commission's Bureau of Consumer Services.



4.
Thereafter, Johnson shall pay PECO the special billed amount of her CAP Rate billed amount, plus $17.00, until the arrearage is eliminated.



5.
If Customer does not pay as ordered here, Utility may terminate service to Customer as authorized by Title 52 of the Pennsylvania Code, Chapter 56. The filing of a new formal or informal complaint shall not stay termination carried out according to the Commission's regulations.



6.
As long as Customer pays according to this Order, Utility shall not assess any late charges on the account, and shall not terminate service to Customer except for valid safety and/or health reasons.








__________________________________








Allison K. Turner








Administrative Law Judge

Date:
October 17, 2001
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