BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Donald Wilkie
:




:



        vs.
:
Docket No.
C-20016085


:



AT&T Communications of Pennsylvania, Inc.
:

:



INITIAL DECISION
Before

MARLANE R. CHESTNUT

Administrative Law Judge
HISTORY OF THE PROCEEDING



On August 20, 2001, Donald Wilkie (Wilkie or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) alleging a billing dispute with “AT&T,” actually AT&T Communications of Pennsylvania, Inc. (AT&T or respondent).  The Complaint, which referenced BCS #0697051, alleged that complainant should have been charged $.20 per minute for calls to Germany. 



On that same date, a separate formal Complaint was filed by Iris Wilkie and docketed at C-20016086.  Both Complaints listed the same address, home and work telephone numbers and the same BCS case number.  The gravamen of the Complaint filed by Donald Wilkie at Docket No. C-20016085 is the same as that filed by Iris Wilkie at Docket No. C-20016086.



On September 20, 2001, a timely Answer was filed and served by AT&T in which it denied the material averments of the Complaint and explained that AT&T was unable to answer allegations concerning (1) BCS #0697051; (2) a “total bill of $1,200;” (3) local exchange bills; and (4) “conversations with or proceedings before the Commission.”  It explained that complainant in 1999 had signed up for an AT&T calling plan which provided an international rate of $0.20 per minute.  Finally, AT&T admitted that various credits were issued to complainant and no further credits are due.



Also on September 20, 2001, AT&T filed and served a Motion to Dismiss of AT&T Communications of Pennsylvania, Inc. for Lack of Subject Matter Jurisdiction (Motion to Dismiss) and a separate Motion to Consolidate this Complaint with that filed at Docket No. C-20016086 by Iris Wilkie.  



By Hearing Notice dated September 27, 2001, this Complaint (as well as the Complaint at Docket No. C-20016086, which is the subject of a separate Initial Decision) was assigned to me.



In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answers to the outstanding Motions were due on or before October 4, 2001.  52 Pa. Code §1.12(a), §1.56(a)(1) and (b) and §5.101(d).  



No answer has been received by the Commission to date; therefore the Motions are ready to be ruled upon.  As explained in more detail below, the Complaint will be dismissed for lack of subject-matter jurisdiction.  Therefore, it is unnecessary to address the Motion to Consolidate.

FINDINGS OF FACT


1.
The complainant in this proceeding is Donald Wilkie, 9 Loomis Park, Wilkes-Barre, PA  18702.  



2.
The respondent in this proceeding is AT&T Communications of Pennsylvania, Inc.



3.
On August 20, 2001, Donald Wilkie filed a formal Complaint with the Commission alleging that certain international calls were improperly billed by respondent AT&T.  The Complaint expressly referenced BCS #0697051.



4.
On September 20, 2001 respondent AT&T filed and served its Answer, which inter alia agreed that in 1999 complainant had subscribed to a plan which had a billing rate of $.20 per minute for international calls and which indicated that various credits had already been provided. 



5.
On September 20, 2001, respondent AT&T filed and served a Motion to Dismiss and a separate Motion to Consolidate this Complaint with that filed at Docket No. C-20016086 by Iris Wilkie.



6.
The Complaint filed on August 20, 2001 by Donald Wilkie and docketed by the Commission at C-20016085 also refers to BCS case #0697051 and clearly is intended to address the same calls as are the subject of the Complaint filed by Iris Wilkie at C-20016086.  Both Complaints list the same address and telephone numbers (both home and business).



7.
In its Motion to Dismiss, respondent requested that the Complaint be dismissed based upon the lack of Commission subject-matter jurisdiction.



8.
Complainant Donald Wilkie’s answer to each Motion was due on or before October 4, 2001.



9.
To date, the Commission has received no answer to either Motion.

DISCUSSION


There is no question that the Complaint is addressed to a billing dispute involving international calls and therefore must be dismissed for lack of subject-matter jurisdiction.  In addition, the Complaint clearly was filed by Iris Wilkie in error, as the same subject matter of the Complaint is the subject of a Complaint filed on the same day by Donald Wilkie, whose Complaint lists the same address and telephone numbers (both home and business) as Donald Wilkie.



It is fundamental that the Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa.Super. 1945); Hart v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00003769, Commission Final Order entered August 29, 2000, adopting the Initial Decision of Administrative Law Judge Wayne Weismandel dated July 24, 2000 (Hart).



Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.  Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa.Super. 1982); In Re: Borough of Valley-Hi, 420 A.2d 15 (Pa.Commw. 1980).



Subject-matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Cf., Hughes v. Pa. State Police, 619 A.2d 390 (Pa.Commw. 1992), alloc. denied 637 A.2d 293 (1993).  



The Commission has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania but not for calls made from a point in Pennsylvania to a point in another country.  66 Pa.C.S.A. §§104, 3308(b); Hart, supra; Agentis v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00935095, Commission Final Order entered October 20, 1993 adopting the Initial Decision of Administrative Law Judge Marlane R. Chestnut dated September 20, 1993; Sherman v. AT&T Communications of Pennsylvania, Inc., Docket No. C-00913444, Commission Order entered September 12, 1991; Kpakiwa v. Bell Atlantic-Pennsylvania, Inc. and AT&T Communications of Pennsylvania, Inc., Docket No. F-09344616, Commission Order entered March 29, 1994; Quader v. GTE North, Inc. and AT&T Communications of Pennsylvania, Inc., Docket No. F-00255819, Commission Order entered November 1, 1995.



There can be no question that the Commission lacks subject-matter jurisdiction and therefore the Complaint must be dismissed.



Pursuant to the Public Utility Code, 66 Pa.C.S.A. §703(b), the Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  See also, 52 Pa. Code §5.21(d).  A hearing in this case is not necessary and in fact would be against the public interest.  As the Commission lacks subject-matter jurisdiction and therefore has no authority to require any action by the respondent, holding a hearing would be a fruitless exercise and a waste of resources.  Hart, supra.



Finally, as the result of granting the Motion to Dismiss, it is unnecessary to address the Motion to Consolidate filed by respondent AT&T.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties in this proceeding.



2.
The Commission must act within and cannot exceed its jurisdiction.



3.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.



4.
Subject-matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



5.
The Commission lacks subject-matter jurisdiction in this proceeding.



6.
The Commission has jurisdiction to regulate rates for telephone calls made between points in Pennsylvania but not for calls made from a point in Pennsylvania to a point in another country.



7.
The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  



8.
A hearing is not necessary in the public interest in this case.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss of AT&T Communications of Pennsylvania, Inc. for Lack of Subject Matter Jurisdiction is granted;



2.
That the Complaint filed by Donald Wilkie against AT&T Communications of Pennsylvania, Inc. at Docket No. C-20016085 is dismissed for lack of subject-matter jurisdiction; and



3.
That the record at Docket No. C-20016085 is marked closed.

Date:
October 22, 2001

______________________________________




MARLANE R. CHESTNUT




Administrative Law Judge

(a)
Donald Wilkie v. AT&T Communications of PA, Inc.

(b)
Complaint filed 8/20/01 alleging a billing dispute.  Answer filed 9/20/01.  Also filed 9/20/01 was a Motion to Dismiss for Lack of Subject Matter Jurisdiction and a Motion to Consolidate with complaint filed at C-20016086. 

(c)
ALJ Chestnut issued an Initial Decision granting the Motion to Dismiss for Lack of Subject Matter Jurisdiction and closing the record.

�	I am not going to speculate whether Donald and Iris Wilkie are married or otherwise related, but it seems likely from review of both Complaints.
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