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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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    :

PG Energy, a division of Southern Union
    :

Company




    :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On January 29, 2001, Elizabeth S. Carter filed a formal complaint (Appendix A) which alleged that the rates recently approved by the Pennsylvania Public Utility Commission (Commission) for PG Energy were unreasonable and that the Commission should reevaluate its decision.



On February 20, 2001, PG Energy filed an answer with new matter and a first motion to dismiss the complaint.  PG Energy alleged that, after extensive investigation by the Office of Trial Staff (prosecutor), the Office of Consumer Advocate (representative for residential customers), the Office of Small Business Advocate (representative for commercial and small industrial customers) and some large volume 

customers, the Commission had on November 29, 2000 approved new purchased gas cost rates effective from December 1, 2000 to November 30, 2001 for PG Energy at Docket No. R-00005279 and had on December 7, 2000 approved new base rates effective on and after January 1, 2001 for PG Energy at Docket No. R‑00005119.



In an order dated March 12, 2001, I denied PG Energy's first motion to dismiss.  I explained the ratemaking process, the right of a customer to challenge a utility's existing rates, and the customer's burden of proving by a preponderance of the evidence that a utility's existing, Commission-approved rates are unjust, unreasonable or unlawful.  Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 86, 629 A.2d 189 (1993); 66 Pa. C.S. §§315(a), 332(a) and 1301.  I also explained that there is a strong presumption that rates in a utility's Commission-approved tariff are just, reasonable and in compliance with Commission regulations and orders.  Popowsky v. Pennsylvania Public Utility Commission, 669 A.2d 1029 (Pa. Cmwlth. Ct. 1995), rev'd in part on other grounds, 706 A.2d 1197 (1997).



On June 19, 2001, PG Energy filed a second motion to dismiss which questioned Ms. Carter's standing to file a complaint on the ground that Ms. Carter was not a PG Energy ratepayer of record.  By an order dated June 28, 2001, I explained the concept of legal standing to file a complaint and set a July 13, 2001 deadline for Ms. Carter to explain her relationship to Mr. Robert Yanisko whom PG Energy had identified in its second motion to dismiss as the ratepayer of record for gas service to the residential address which Ms. Carter had listed in her formal complaint as her address.  52 Pa. Code §5.22(a)(3); Re Equitable Gas Co., 76 Pa. P.U.C. 23, 28 (1992); accord Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co., A‑212285F0046/F0047 and A-210870F2001 (opinion and order adopted and entered July 9, 1998) (citing approvingly William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975)).  I further stated that I would rule on PG Energy's second motion to dismiss based on any information which Ms. Carter sent in response to my June 28 order but, in the absence of such information, would dismiss her complaint without a hearing.  



In a letter dated July 12, 2001, Ms. Carter explained that, for 35 years, she, her sister and her sister's husband named Robert Yanisko had lived together at the address listed on her formal complaint.  Accompanying Ms. Carter's letter was a separate July 12, 2001 letter signed by Robert Yanisko (Appendix B) who echoed the primary concerns raised in Ms. Carter's complaint, mentioned a previous contact with the Commission's Bureau of Consumer Services to complain about PG Energy's rates, and raised an issue about a wholesale gas price negotiated by the Scranton School District and discussed in a newspaper article attached to his letter (Appendix C).



By an order dated July 17, 2001, I reviewed the July 12 letters of Ms. Carter and Mr. Yanisko and determined that Mr. Yanisko had standing as a PG Energy customer to file a formal complaint about PG Energy's gas rates.  I also announced that, according to the Commission's records which I had researched, Mr. Yanisko had filed an informal complaint on January 19, 2001 at Case No. 0892633 by telephoning the Commission's Bureau of Consumer Services (BCS) to question his gas rates and Mr. Yanisko had been advised that BCS does not handle complaints about the setting of gas rates.  I then stated that a formal complaint is the method for challenging gas rate levels and that the Commission's records did not contain a formal complaint filed by Mr. Yanisko.  See Schellhammer; 52 Pa. Code §1.36 (a complaint must include a verification statement/affidavit).  In view of Mr. Yanisko's July 12 letter, I denied PG Energy's second motion to dismiss and concluded that the most efficient way to proceed was to give Mr. Yanisko the opportunity at a telephonic conference to adopt the contents of Ms. Carter's complaint and to be substituted for Ms. Carter as the formal complainant at Docket No. C-00014780.



On August 23, 2001, a telephonic prehearing conference was held before me.  Participants in the conference included Mr. Yanisko and PG Energy's legal counsel (Tr. 4).  Mr. Yanisko adopted the formal complaint at Docket No. C-00014780 as his own and agreed to be substituted for Ms. Carter as the formal complainant of record at Docket No. C-00014780 (Tr. 4-5 and 19-20).  Moreover, I ruled that, insofar as Mr. Yanisko's July 12 letter raised an issue about a wholesale gas price negotiated by the Scranton School District, the original complaint at Docket No. C-00014780 would be deemed amended to include this issue (Tr. 19-20).

DISCUSSION



During the August 23 conference, a further explanation was given of the ratemaking process before the Commission, including purchased gas cost rate cases;
 customers' ability to shop for gas service under the Natural Gas Choice and Competition Act;
 the various programs available to low income utility customers such as Customer Assistance Programs and Residential Low Income Usage Reduction Programs;
 and a complainant's burden of proof in contesting existing, Commission-approved utility rates (Tr. 6-18 and 26-28).  In addition, counsel for PG Energy also mentioned the possibility of a gas rate decrease in PG Energy's next purchased gas cost case due to lower prices of the natural gas bought by PG Energy (Tr. 20).



At the conference, Mr. Yanisko expressed his concern that, based on the newspaper article accompanying his July 12 letter, PG Energy might be giving some customers (i.e., the Scranton School District) lower rates (i.e., a wholesale price for gas service) than the rates payable by residential customers (Tr. 18-19).  PG Energy's legal counsel responded that he could not tell from the newspaper article whether the Scranton School District had negotiated a wholesale price contract with PG Energy or with one of its affiliates (Tr. 19 and 21-22 and 24).  A conversation then occurred about the hearsay nature of the newspaper article
 and Mr. Yanisko's corresponding inability to rely upon the newspaper article to carry his burden of proving the unreasonableness or unjustness of PG Energy's existing rates (Tr. 25 and 27‑28).
  As I explained in my March 12 order, a customer cannot satisfy his burden of proof by his opinions and rhetorical questions.  "Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987)."  The Mid-Atlantic Power Supply Association v. Pennsylvania Public Utility Commission, 746 A.2d 1196, 1200 (Pa. Cmwlth. Ct. 2000); see also Steffy's Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R‑00994808C0001 (order adopted March 2, 2000, entered March 3, 2000).



Finally, we talked about whether Mr. Yanisko would like his complaint resolved in a hearing or in another manner (Tr. 27‑33).  Recognizing his evidentiary proof problems, Mr. Yanisko chose to forego a hearing on his complaint and asked, instead, that I issue a decision which would identify his concerns by including a copy of the original complaint at Docket No. C-00014780, his July 12 letter-amendment to the complaint and the accompanying newspaper article about the wholesale gas price negotiated by the Scranton School District (Tr. 28‑33).  See 66 Pa. C.S. §§332(b) and 703(b).



To the extent Mr. Yanisko believes residential customers are being treated unfairly if they are paying higher rates than other customers, the appellate courts have repeatedly ruled that differences in rates for different classes of customers do not automatically make the rates unjust, unreasonable or unlawful.  Peoples Natural Gas Co. v. Pennsylvania Public Utility Commission, 47 Pa. Cmwlth. Ct. 512, 409 A.2d 446 (1979); 66 Pa. C.S. §1304.  The courts have consistently held that differences in rates may be justified by many factors such as the quantity of service used by specific customers, the nature of the customers' use, the customers' time of use, the customers' pattern of use, varying conditions of service or the utility's cost of serving particular customers.  Philadelphia Electric Co. v. Pennsylvania Public Utility Commission, 79 Pa. Cmwlth. Ct. 445, 470 A.2d 654 (1984); U. S. Steel Corp. v. Pennsylvania Public Utility Commission, 37 Pa. Cmwlth. Ct. 195, 390 A.2d 849 (1978); Philadelphia Suburban Transportation Co. v. Pennsylvania Public Utility Commission, 3 Pa. Cmwlth. Ct. 184, 281 A.2d 179 (1971).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§315(a), 332(a), 701 and 1301.



2.
As the complainant challenging an existing, Commission-approved rates, Mr. Yanisko had the burden of proving by a preponderance of the evidence that PG Energy's gas rates are unreasonable, unjust or unlawful, and Mr. Yanisko did not carry his burden.  66 Pa. C.S. §§315(a), 332(a)-(b) and 1301.



3.
Differences in rates for different classes of customers do not mean that the rates are automatically unjust, unreasonable or unlawful because differences in rates may be justified by many factors including, but not limited to, the quantity of service used by specific customers, the nature of the customers' use, the customers' time of use, the customers' pattern of use, varying conditions of service or the utility's cost of serving particular customers.  66 Pa. C.S. §1304. 

ORDER


THEREFORE, IT IS ORDERED:



1.
That Robert Yanisko is hereby substituted for Elizabeth S. Carter as the Complainant in the case at Docket No. C-00014780.



2.
That the caption of the case at Docket No. C-00014780 is hereby modified to read:  Robert Yanisko v. PG Energy, a Division of Southern Union Company.



3.
That the complaint at Docket No. C-00014780 is hereby deemed amended by the July 12, 2001 letter of Robert Yanisko and the accompanying newspaper article about the Scranton School District's negotiation of a wholesale gas price.



4.
That the complaint at Docket No. C-00014780 is hereby denied.

Dated:  October 23, 2001















DEBRA PAIST








Administrative Law Judge

�	66 Pa. C.S. §1307(f). 


�	66 Pa. C.S. §§2201-2212. 


�	66 Pa. C.S. §§2203(8) and 2206(a); 52 Pa. Code §§58.1-.18 and 69.261�.267. 


�	"Hearsay evidence is defined as in-court evidence of an out�of-court declaration, whether oral or written, which is offered to show the truth of the out�of�court assertion."  Commonwealth v. Lewis, 424 Pa. Super. Ct. 531, 534, 623 A.2d 355, 357 (1993); accord Pennsylvania Rules of Evidence (Pa.R.E.) 801. 


�	The Commission has recognized that "the hearsay rule is not a technical rule.  The courts consider the hearsay rule to be a fundamental principal [sic] of law which must be followed by an agency at those points in a hearing where facts crucial to the issues are sought to be placed on the record."  Cox v. Bell Telephone Co. of Pennsylvania, Inc., F-00214235 (opinion and order adopted January 12, 1995, entered January 19, 1995) at 3; accord Franklin Plastics Corp. v. Department of Environmental Resources, 657 A.2d 100, 102 (Pa. Cmwlth Ct. 1995).   Properly objected to hearsay is inadmissible and must be excluded from the record.  Anderson v. Department of Public Welfare, 79 Pa. Cmwlth. Ct. 182, 468 A.2d 1167 (1983); Application of Carmen G. Henderson, A�00110088 (opinion and order adopted December 15, 1993, entered January 3, 1994) at 24.  If hearsay is not objected to, the hearsay is admissible but cannot form the basis of a fact-finding unless it is corroborated by competent, non-hearsay evidence of record.  Walker v. Unemployment Compensation Board of Review, 27 Pa. Cmwlth. Ct. 522, 367 A.2d 366 (1976); Cox at 3; Application of Carmen G. Henderson at 24. 
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