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HISTORY OF THE PROCEEDING



On December 11, 2000, Sarah D. Morris (Complainant) filed a formal complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Essential.Com, Inc. (Respondent).  Complainant alleges that her telephone service provider was switched without her permission.  Complainant requests that she not be billed by Respondent for any charges which accrued while she was an unwilling customer.



Respondent did not file an Answer to the Complaint.



This case was assigned to me by Telephone Hearing Notice dated April 2, 2001.  On April 4, 2001, I issued a Prehearing Order which set forth the procedures to be followed in this case.



The telephonic hearing was held as scheduled on June 5, 2001.



Complainant appeared pro se and presented testimony.  She introduced one exhibit.  Complainant Exhibit 1 is a copy of a letter dated August 19, 2000, from Respondent to Complainant.  Complainant Exhibit 1 was admitted into evidence.



Respondent appeared with counsel.  However, counsel was not a member of the Pennsylvania bar and he had not been admitted pro hac vice.  See, 52 Pa. Code §1.22(b).  Therefore, Respondent, a corporation, was deemed not to represented by an attorney, which is required under Commission rules.  See, 52 Pa. Code §1.121(b).  Therefore, Peter Kelly, a customer relations supervisor for Respondent (Tr. 19), was permitted to testify on Respondent’s behalf, but Respondent was not permitted to cross-examine Complainant.

FINDINGS OF FACT



1.
Complainant, Sarah D. Morris, resides at 2214 Earp Street, Philadelphia, PA 19146.  (Tr. 6).



2.
Respondent, Essential.Com, Inc., is a reseller of local and long distance telephone service.  (Tr. 20-21).



3.
Prior to April 15, 2000, Complainant was a customer of Bell Atlantic-Pennsylvania, Inc. (now Verizon Pennsylvania, Inc. and referred to herein as “Verizon”) for local residential telephone service.  Her telephone account number was (215) 755-0172.  (Tr. 7-11, 19-20).



4.
Prior to May 2000, Respondent ran a promotional campaign wherein it issued “incentive” checks to perspective customers.  By cashing or depositing the checks, the persons agreed to becoming customers of Respondent for local and long distance telephone service.  (Tr. 9-10, 19-20, 25-26; Complainant Ex. 1).



5.
In error, Respondent included Complainant’s telephone number on an incentive check issued to John Lewis at 1110 Carpenter Street, Philadelphia, Pennsylvania.  Consequently, when Mr. Lewis deposited the check, Complainant’s telephone service was switched from Verizon to Respondent on or about April 15, 2000.  (Tr. 19-20; Complainant Ex. 1).



6.
In April 2000, after not having received a bill from Verizon, Complainant contacted Verizon and was informed that her telephone service had been switched to Respondent.  (Tr. 7-8).



7.
On the same day in April 2000, Complainant also called the Commission’s Bureau of Consumer Services (“Bureau”).  She was informed that the matter would be investigated.  (Tr. 8-9).



8.
Complainant also called Respondent on that day in April 2000.  (Tr. 9).



9.
As a result of the efforts of Complainant, the Bureau and Respondent, Complainant’s telephone service was switched back to Verizon on or about June 2000.  (Tr. 9-11; Complainant Ex. 1).



10.
From April 15, 2000, through about June 2000, a total of $298.63 in telephone service charges accrued to  Complainant’s account.  (Tr. 10-11, 20).



11.
Complainant never paid any of Respondent’s charges.  (Tr. 13, 20).



12.
Respondent eliminated the total amount accrued on Complainant’s account ($298.63).  (Tr. 20).



13.
On August 19, 2000, Respondent sent Complainant a letter apologizing for any inconvenience which she experienced when her telephone service provider was changed without her permission, and welcoming “the opportunity to resolve this matter in an expeditious manner.”  (Tr. 25-26; Complainant Ex. 1).



14.
In May 2000, Respondent stopped issuing incentive checks.  (Tr. 23).



15.
As of the hearing in this case, Respondent, in regard to similar allegations made by a few others, had not been adjudged by the Commission to have committed any violations of the Public Utility Code or Commission regulations.  (Tr. 23-24).

DISCUSSION



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that her telephone service was switched from Verizon to Respondent in error.  (Tr. 7-11).  Complainant requests that she not be held responsible for payment of any bills from Respondent.  (Tr. 17).  



Respondent’s witness, Peter Kelly, admitted that Complainant’s telephone service was switched in error.  (Tr. 19-20).  He testified that as a part of a promotional campaign, Respondent had issued incentive checks to prospective customers.  (Tr. 19-20).  However, an incentive check issued to a John Lewis erroneously included the telephone number of Complainant on the face of it, and when Mr. Lewis deposited the check, Complainant’s telephone service was switched from Verizon to Respondent on April 15, 2000.  (Tr. 19-20).



As a result, during the period from approximately April 15, 2000 to June 2000, Complainant unwillingly received telephone service from Respondent.  (Tr. 10-11, 20).  In June of 2000 Complainant’s telephone service was switched backed to Verizon, following the Commission’s Bureau of Consumer Service’s investigation of the matter at Complainant’s request.  (Tr. 9-11).



Complainant accrued charges totaling $298.63 during the time she was an unwilling customer of Respondent.  (Tr. 10-11, 20).  Mr. Kelly testified that Respondent eliminated all of those charges from Complainant’s account.  (Tr. 20).  Therefore, Complainant is not being held responsible by Respondent for any of the accrued charges.  Thus, Complainant already has the relief which she has requested in this case.



Although Complainant was subjected to an unfortunate error, I do not believe that Respondent violated the Public Utility Code or Commission regulations.  Mr. Kelly  testified that Complainant’s telephone number had previously belonged to Mr. Lewis, and according to the information it had at the time it issued the incentive check to him, he still had that telephone number.  (Tr. 19-20).  Mr. Kelly also noted that it was stated on the check that if the telephone number which appeared thereon did not match the recipient’s, then the recipient should return the check for one with the correct telephone number on it.  (Tr. 19-20).  That evidently was not done in this case, but rather the check was deposited by Mr. Lewis, and when he did so it was Complainant’s telephone service provider that was switched.  It appears to have been an honest mistake on Respondent’s part to switch Complainant’s telephone service provider.  



Another factor which militates against finding that Respondent committed a violation, is its written apology to Complainant and its attempt to resolve the matter in an expeditious manner.  See, Complainant Ex. 1.  I also note that Complainant has been made whole as she has not been held responsible by Respondent for any of the charges which accrued to her account.  (Tr. 20).



Still another factor which militates against finding that Respondent committed a violation is Mr. Kelly’s testimony that Respondent stopped issuing incentive checks in May 2000.  Therefore, the type of problem which arose in this case should not occur in the future.



I also note that Mr. Kelly testified that while there are before the Commission a few other informal complaints with similar allegations, Respondent has not yet been adjudged by the Commission to have committed any violations of the Public Utility Code or Commission regulations.  (Tr. 23-24).



For all of the foregoing reasons I must dismiss the Complaint. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet her burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulation.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Sarah D. Morris v. Essential.Com, Inc. at Docket Number C-00004532 is dismissed.

________________________

______________________________________

Date





Charles E. Rainey, Jr.







Administrative Law Judge

	�	During the hearing, Complainant also referenced certain billings from AT&T Communications of PA, Inc. (“AT&T”) which she said that she inexplicably received during the period from April - June 2000.  (Tr. 13-15).  Mr. Kelly testified that those bills were not sent by AT&T on behalf of Respondent, as Respondent sends out its own bills.  (Tr. 22).  He also testified that Respondent did not provide Complainant with regional toll service, and that if AT&T had provided Complainant with that service prior to the erroneous switch, then it would have continued to provide her with that service after the switch was made.  (Tr. 21-22).  In any event, Complainant testified that the AT&T billings stopped in June 2000, and that AT&T has not pursued payment of the bills.  (Tr. 15).  
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