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Administrative Law Judge

History of the Proceeding


This decision dismisses a formal complaint that Gary D. Upshaw (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) on June 20, 2001.  In his complaint, Mr. Upshaw challenges the bills he receives for residential electric service from Duquesne Light Company (“Respondent”) as too high.  He also seeks an affordable payment plan.  This complaint appeals a determination of the Commission’s Bureau of Consumer Services (“BCS”) issued on May 2, 2001 at BCS Case No. 0937436 arranging a payment plan (Respondent’s Exh. 4).  The Respondent answered the complaint and filed new matter on July 20, 2001.

In addition to a standard Prehearing Order, I issued an Interim Payment Order on August 13, 2001 directing the Complainant to make the payments directed by the BCS on this account until the Commission enters its Order in this case or the case is otherwise resolved.

A telephonic hearing was held on October 23, 2001.
 The Complainant failed to appear for that hearing. The presiding Administrative Law Judge (“ALJ”) attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, but that number had been discontinued.  The Complainant was unavailable at the other number listed on the complaint; a cellular number that the Complainant had provided also had been discontinued.

Upon resumption of the hearing, Regina M. Sestak, Esquire, representing the Respondent, moved to dismiss the complaint for lack of prosecution.  The Respondent submitted five exhibits for admission into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes the ruling at the hearing granting the motion to dismiss the complaint.

Findings of Fact
1. The Complainant, Gary D. Upshaw, resides at 525 Victor Avenue, East McKeesport, Pennsylvania 15035.

2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing address.

3. At the present time, the Complainant owes the Respondent the sum of $2,188.56 on this account (Respondent’s Exh. 1, as revised at the hearing).

4. The current monthly budget amount on this account is $61.00.

5. On May 2, 2001, the BCS issued its determination on his informal complaint at BCS Case No. 0937436 directing the Complainant, beginning with his June 2001 bill, to pay the Respondent the monthly budget amount of his bills, plus $15.00 each month to satisfy the arrearage owed on this account (Respondent’s Exh. 4).

6. The Complainant has paid nothing on this account, since the BCS issued its determination (Respondent’s Exh. 1, as revised).

7. The last payment the Complainant made on this account was $79.48 on September 13, 2000 (Respondent’s Exh. 1, as revised).

8. Since the BCS issued its determination on this matter, the Respondent has received no energy assistance grants that it could credit to this account (Respondent’s Exh. 1, as revised).

9. If he had abided by the terms of the BCS’s payment plan, the Respondent calculates the Complainant would have paid $369.00.  It calculates this amount in the following fashion:

Date



Calculation




Amount
June 7, 2001


Budget amount ($61.00) + $15.00

$  76.00

July 9, 2001


Budget amount ($59.00) + $15.00

    74.00

August 8, 2001

Budget amount ($59.00) + $15.00

    74.00

September 6, 2001

Budget amount ($58.00) + $15.00

    73.00

October 9, 2001

Budget amount ($57.00) + $15.00

    72.00

Total:









$369.00

10. The Respondent seeks to have the BCS’s determination of May 2, 2001 re-established directing the Complainant to pay the budget amount of his bills each month, plus $15.00 a month to reduce the arrearage owed on this account.  In addition, the Respondent requests that the Complainant be directed to pay an amount to make-up for the payments missed under the BCS’s determination, while this appeal was pending.

Discussion



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied, when the parties are accorded notice and the opportunity to appear and be heard.  Id.

Notice of the telephonic hearing in this case was sent to the Complainant on August 7, 2001 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on August 13, 2001 which, inter alia, reminded the parties of the hearing date and time, and directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).



The Complainant did not appear for the scheduled hearing and did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing.  The Complainant never notified the presiding ALJ of another telephone number where he could be contacted for the hearing.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  As the party bringing this complaint to the Commission challenging his bills and seeking an affordable payment plan on this account for residential electric service, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to appear and present any evidence in support of his complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).



In a case where a formal complaint raising an inability-to-pay issue is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  Accordingly, I must accept the BCS’s determination directing the Complainant to pay the monthly budget amount of his bills and $15.00 a month to satisfy the arrearage of $2,188.56 that he presently owes to the Respondent on this account (Respondent’s Exh. 1, as revised).



Pursuant to Commission directive, the Complainant must pay all undisputed amounts accruing under the BCS’s determination pending review of this appeal.  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995) and 52 Pa. Code §§56.174(a) & 56.181.  This obligation continues until entry of the Commission’s Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  The Complainant has paid nothing on this account since the BCS issued its determination on his informal complaint on May 2, 2001.  The Respondent has received no energy assistance grants that it could credit to this account.  See, Murray v. Duquesne Light Company, Docket No. C-00968301 (Order entered March 30, 1998); and Novich v. Duquesne Light Company, Docket No. C-00968385 (Order entered May 27, 1997). Accordingly, the Complainant will be directed to pay the Respondent for all missed payments under the BCS’s payment plan within 30 days after entry of the Commission’s Order disposing of this case.  See, Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).



For all of the foregoing reasons, the complaint will be dismissed with prejudice and the following Order will be entered.

Conclusions of Law
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief he seeks from the Commission.

4. The following Order establishing a payment plan for the Complainant to pay the monthly budget amount of the bills and the arrearage owed to the Respondent conforms with the law, all applicable regulations and existing precedent of the Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Gary D. Upshaw v. Duquesne Light Company, docketed with the Pennsylvania Public Utility Commission at No. C‑20015796, is hereby dismissed with prejudice.

2. That within 10 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued pursuant to the payment arrangement established in the determination of the Commission’s Bureau of Consumer Services at BCS Case No. 0937436 on May 2, 2001.

3. That within 30 days of the date the Commission enters its Order in this case, the Complainant shall pay to the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph to become current with the determination of the Commission’s Bureau of Consumer Services as of the date the Commission enters its Order in this case.

4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

6. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate service to the Complainant pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§56.1, et seq.

Dated:  October 23, 2001

















JOHN H. CORBETT, JR.








Administrative Law Judge

� 	A joint hearing was held on this complaint with the complaint of Gary D. Upshaw v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C�20015795, which had been filed at the same time as the present complaint.  Because these complaints deal with separate accounts for different utilities and only one complaint had a prior BCS determination, I have drafted a separate opinion for each complaint. 
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