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     :
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     :

INITIAL DECISION
Before

DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On January 16, 2001, Barbara Walker filed a formal complaint against "Columbia."  In its entirety, the complaint alleges:

3.
What is your complaint?


To whom it may con[c]ern, I Barbara Walker is writing this letter, let[t]ing you know that they lie on the letter that you send me.  They gave me 2 letter[s], one that they were going together, second was the card to sign saying yes or no.  I sign the card saying yes to PECO.

4.
What do you want the Public Utility Commission to do about your complaint?


I would like to get my money back from Columbia because I did not ask for them.


I was told that my name was pick out of random.



On January 17, 2001, the Pennsylvania Public Utility Commission (Commission) served Columbia Gas of Pennsylvania, Inc. (Columbia Gas) with a copy of Ms. Walker's complaint.  See 66 Pa. C.S. §702.  By a letter dated February 6, 2001, Columbia Gas advised that Ms. Walker was not its customer and that Ms. Walker appeared to be complaining about receiving her electric supply from Columbia Energy Services Corp. (Columbia Energy) instead of PECO Energy Company (PECO).



On February 7, 2001, the Commission served Columbia Energy with a copy of Ms. Walker's complaint.  By a March 29, 2001 Interim Order Setting Settlement Conference, Ms. Walker and Columbia Energy were asked by Chief Administrative Law Judge Robert A. Christianson to speak together for the purpose of trying to reach a friendly resolution of the case and to report the outcome of their discussion.  On May 14, 2001, Mediation Coordinator Herbert R. Nurick advised that the parties had not submitted a report in response to the interim order.  On June 12, 2001, the case was assigned to me.



On July 5, 2001, legal counsel for The New Power Company (New Power) filed an entry of appearance to "represent The New Power Company on behalf of the Respondent [Columbia Energy]."  Also on July 5, 2001, New Power petitioned, on behalf of Respondent Columbia Energy, for leave to file a nunc pro tunc answer to Ms. Walker's complaint.  Accompanying the petition was a proposed answer.  By an order dated July 9, 2001, I granted New Power's petition
 and stated that a hearing would be set on the complaint.



By a notice dated July 25, 2001, the parties were informed that a telephonic hearing would be held on Ms. Walker's complaint on September 6, 2001.  On July 25, 2001, I sent the parties a Prehearing Order which explained some hearing procedures and stated that it would be very helpful if Ms. Walker could send me and New Power copies of the two letters mentioned in her formal complaint so that they could be discussed at the September 6 hearing and be made exhibits if necessary.  By a letter dated August 30, 2001, New Power sent me and Ms. Walker four potential exhibits for use at the September 6 hearing.



At the scheduled hearing time of 10:00 a.m. on September 6, 2001, I telephoned the parties.  Ms. Walker informed me that she did not want to participate in a hearing on her complaint (Tr. 5).  I then gave New Power the opportunity to present evidence, and New Power chose not to do so (Tr. 7-8).

DISCUSSION


In the answer filed on behalf of Columbia Energy, New Power alleged (1) that Ms. Walker had received her electric supply from Edison Source until June of 1999 when Edison Source stopped doing business in Pennsylvania; (2) that, in June of 1999, Columbia Energy had acquired Edison Source's customers including Ms. Walker; (3) that Ms. Walker had voluntarily switched from Columbia Energy to PECO in May of 2000; (4) that Columbia Energy had stopped doing business in Pennsylvania in the summer of  2000 when Columbia Energy and New Power had entered into an asset purchase agreement by which New Power had acquired Columbia Energy's existing 

customers;
 and (5) that Ms. Walker has never been a New Power customer because, when New Power acquired Columbia Energy's customers through the asset purchase agreement, Ms. Walker was then a customer of PECO and not of Columbia Energy.



As I explained in my July 25 order, Ms. Walker is the complainant who has the burden of proving by a preponderance of the evidence that the respondent utility violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).  As I also explained in my July 25 order, my reading of Ms. Walker's complaint raises several questions which only Ms. Walker can answer.  First, the complaint mentions two letters but does not specify who sent the letters, when the letters were sent, or precisely what the letters state.  Second, the complaint states Ms. Walker's understanding that she was randomly chosen for switching from one electric supplier to another electric supplier, but the complaint does not identify the involved suppliers.  Third, the complaint neither makes it clear whether Ms. Walker was actually switched involuntarily from one electric supplier to another nor whether Ms. Walker is currently a customer of PECO or of another electric supplier.



Given the parties' contradictory allegations, Ms. Walker's burden of proof as the complainant, and Ms. Walker's ultimate decision not to participate in a hearing, I conclude that Ms. Walker's nonparticipation in the September 6, 2001 hearing results in a waiver of Ms. Walker's right to a hearing and a dismissal of Ms. Walker's complaint with prejudice
 for Ms. Walker's failure to prosecute the complaint by producing evidence substantiating the complaint allegations.  Jefferson v. UGI Utilities, Inc., Z-00269892 (order adopted October 26, 1995, entered December 26, 1995); 66 Pa. C.S. §332(f).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the complainant, Ms. Walker had the burden of proof and did not carry her burden.  66 Pa. C.S. §332(a).



3.
Ms. Walker's failure to participate in the hearing scheduled on her complaint results in a waiver of her right to a hearing and a dismissal of her complaint for lack of prosecution.  66 Pa. C.S. §332(f).

ORDER


THEREFORE, IT IS ORDERED:  That the formal complaint filed by Barbara Walker at Docket No. C-00014706 is hereby dismissed with prejudice.

Dated:  October 25, 2001















DEBRA PAIST








Administrative Law Judge

�	When the Commission served Ms. Walker's complaint on Columbia Energy, Columbia Energy was no longer active in Pennsylvania and had been succeeded by New Power to whom it had sold its assets and book of business in the summer of 2000.  Andrews v. Columbia Energy Power Marketing Corp. and PECO Energy Co., C�00004311 and F�00734318 (order entered August 6, 2001).


�	Andrews.


�	The expression “with prejudice” means that Ms. Walker cannot file with the Commission any other complaint which concerns the same subject matter as her current complaint.
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