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History of the Proceedings
On or about April 20, 2000, Andre L. Simon, Complainant herein, filed a formal complaint against UGI Utilities-Gas Division at Docket No. C-00003563.  In his complaint, he alleged that he was tendered two bill adjustments in early 1999 by Respondent utility.  Complainant owns a two-apartment unit property situated at 622 Chew Street, Allentown, Pennsylvania, and this complaint involves gas service to said property.  In this property, Complainant indicated only the furnace and the hot water heater utilized gas.  In May of 1999, Respondent utility removed his old gas meter and, when asked, they advised him that the meter was defective and that they would adjust his bill accordingly.  In his prayer for relief, he wanted Respondent utility to credit him the amount of $1,083.64 involving the additional billing tendered him in 1999.

A responsive Answer to the complaint was filed by Respondent utility.  In its Answer, Respondent admitted that in 1999, Complainant's account, covering a two-unit apartment building at 622 Chew Street, Allentown, was rendered two large makeup bills.  Respondent submitted both of those correcting bills were preceded by a series of estimated billings, and, in each case, Complainant was offered an extended time over which to pay them.

Thereafter, by written notice to the parties dated July 7, 2000, the parties were advised that an initial telephonic hearing was scheduled for Tuesday, July 25, 2000, commencing at 10:00 a.m.  Thereafter, by written notice dated July 13, 2000, the parties were advised that the aforementioned hearing was rescheduled for August 8, 2000.

On August 8, 2000, appearances were entered by Andre L. Simon on his own behalf and by Lawrence G. Angulo, Esquire, for Respondent utility.  At that time, at page 6 of the transcript of said hearing, I stated the following for the record:  "In a lengthy off-the-record discussion in which I attempted to have the parties resolve the matter amicably, we were partially successful, in that counsel for UGI advised Mr. Simon, the Complainant, that it would offer to make an inspection of his gas-utilizing facilities at no charge to him and at a time convenient to him.  After that inspection is made, Mr. Simon will go to the Bethlehem office of UGI and meet with Mr. Angulo and other representatives of the company, and they will show him those records that he desires, namely usages for prior years and the results of the meter test and of the energy inspection that is to be made at a date agreeable between the parties."

Thereafter, by written notice to the parties dated August 13, 2001, they were advised that a further telephonic hearing was scheduled for Thursday, October 18, 2001, commencing at 10:00 a.m.  At the designated date and time for the telephonic hearing, Complainant was called at the number he provided the Commission, namely area code 610-868-5500.  When called, an answering machine responded and stated that a message could be left, if one so desired.

In view of the numerous continuances regarding this matter and in view of the fact that at no time was this office advised that a continuance was sought by Mr. Simon, the Complainant, I directed Respondent to proceed with the presentation of evidence, believing Complainant had received that measure of due process to which he was entitled.  The August 13, 2001 notice of the October 18, 2001 telephonic hearing was sent to Complainant and Respondent utility by first class mail.  As previously indicated, Complainant did not request a continuance of the scheduled hearing.

The hearing on the complaint was commenced in Complainant's absence.  Respondent utility was represented at the hearing by legal counsel and one witness, who sponsored four exhibits admitted into evidence.  At the conclusion of the hearing, Respondent's counsel moved for dismissal of the complaint for lack of prosecution and requested that it be dismissed with prejudice.  The motion to dismiss with prejudice was granted.

Findings of Fact

1.
Complainant, Andre L. Simon, resides at 633 Pembroke Road, Bethlehem, Pennsylvania, and is the owner of a two-unit apartment building situated at 622 Chew Street, Allentown, Pennsylvania.  Complainant receives gas service at the Chew Street property from Respondent utility.  Complainant did not provide this office with a work number where he might be contacted in the event that efforts to reach him at his home number would be unsuccessful.

2.
Complainant filed a formal complaint against Respondent utility and the complaint was set for a telephonic hearing commencing at 10:00 a.m., Thursday, October 18, 2001.

3.
On August 13, 2001, a notice of the scheduled hearing time and date for the complaint was sent to Complainant and to utility by first class mail.

4.
Complainant did not request a continuance of the scheduled hearing on his complaint against utility.

5.
At the scheduled time for the hearing on the formal complaint, Complainant was called at the number which he provided to the Commission, namely area code 610-868-5500.  When called, an answering machine responded indicating the Complainant was not home and that the party could leave a message, if so desired.

6.
Nobody participated on Complainant's behalf in the scheduled hearing on his complaint.  Utility was represented at the hearing by legal counsel and one witness.

7.
In Complainant's absence, the scheduled hearing on his complaint was commenced and Respondent utility requested dismissal of the complaint for lack of prosecution.

Discussion

Complainant filed a formal complaint alleging excessive billings by Respondent utility.

As the Complainant seeking affirmative relief from the Commission, Complainant had the burden of proving the complaint allegations by producing evidence at a hearing to establish the material facts by a preponderance of the evidence.

Complainant's formal complaint was set for a telephonic hearing to commence at 10:00 a.m., on Thursday, October 18, 2001.  On August 13, 2001, a notice of the scheduled time and date for the hearing on the complaint was sent to Complainant and to Respondent utility by first class mail.  Complainant did not request a continuance of the scheduled hearing.

In Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 (order adopted August 5, 1993, entered October 25, 1993), the Commission held that a Complainant receives actual notice of a hearing time and date when a hearing notice of the hearing time and date has been sent to the Complainant by regular first class mail.  Consequently, I conclude that Complainant had actual notice of the scheduled hearing on his complaint, but nevertheless failed to participate in the hearing or request a continuance of the hearing.

Because nobody participated on Complainant's behalf in the hearing scheduled in this complaint, Complainant failed to prosecute his complaint by producing evidence in support of the complaint allegations.  Therefore, the Complainant's formal complaint shall be dismissed with prejudice for lack of prosecution.

At the outset of the hearing, counsel for Respondent indicated that Complainant had not been cooperative throughout this matter.  The Respondent utility indicated it made numerous attempts to reach the Complainant in an attempt to amicably resolve the matter, but Complainant had not made any effort to respond to Respondent's offer to settle the matter and/or explain why the disputed billings were, in fact, appropriate.

Thereafter, Respondent utility offered the testimony of Ellen R. Doherty, a credit and collections supervisor.  Ms. Doherty offered the following pertinent information concerning the status of subject account:

1.
That subject account relates to a landlord/tenant heating account for a two-apartment unit located at 622 Chew Street, Allentown, Pennsylvania.

2.
That service to the Chew Street property was initiated by Respondent in August of 1995.

3.
That Respondent admitted that in 1999, Complainant's account covering the two-unit apartment building at 622 Chew Street, Allentown, was rendered two large makeup bills; that both of these correcting bills were preceded by a series of estimated billings, and, in each case, Complainant was offered an extended time over which to pay them.

4.
That the previous estimated bills were adjusted by Respondent on April 1, 1999, via an actual reading resulting in a billing of $1,121.04; that the reason for the previous estimated billings were attributable to Respondent not being able to gain access to the meter located at the Chew Street property.

5.
That after receiving the $1,121.04 bill from Respondent, Complainant called in his own purportedly actual meter reading to Respondent over the telephone.  By virtue of this call, Respondent canceled it's $1,121.04 bill and rebilled Complainant $352.74 based on his purported actual meter reading.

6.
Thereafter, on September 1, 1999, Respondent utility gained access to the Chew Street property, obtained an actual meter reading, which verified Respondent's previous reading, which produced the $1,121.04 bill, and that Complainant's called-in purported reading resulting in a $352.74 bill was completely inaccurate.

7.
That Respondent entered into a payment arrangement with Complainant on May 11, 1999, at which time there was an arrearage on the account of $474.22.  This arrangement was broken.  Since 1999, payment of the outstanding bills have not been resolved.

8.
Respondent performed a meter test at the Chew Street property on January 25, 2000, which test indicated the meter was operating within Commission established parameters, namely the meter was found to be functioning properly in that flow test results were +1.2 percent and the open test at full flow provided a reading of +1.6 percent.

9.
Complainant contacted the company on January 5, 2000, stating two of his tenants were taken to the hospital with symptoms of carbon monoxide poisoning and he needed a serviceman at his property at 622 Chew Street, Allentown.  Upon the serviceman's arrival, he found the chimney was blocked and the boiler needed to be cleaned.  The gas had been shut off to the building by the fire department.  An outside contractor made the repairs and the service was restored.  On January 14, the company scheduled an appointment to install an electronic meter reading device for easy meter access.  The appointment had been scheduled for January 20.  The company installed the new meter with the electronic device and the old meter had been removed and sent to the meter shop for testing.  As previously stated, the old meter tested out within Commission established parameters.

10.
On February 9, 2001, Respondent utility performed a high bill investigation at subject premises.  During the high bill investigation, Respondent's serviceman found that some of the windows did not close completely and there was a broken pane on the second floor.  The serviceman also found the water heater temperature was set at least 20 degrees higher than normal and a leak was present at the drain valve.  All of these conditions will produce increased gas consumption.  A meter reading of 2783 was taken during the high bill investigation.  This reading indicated that 121 CCF of gas had been used since the billing index of 2662 on January 30, 2001.  This information was provided to Complainant on March 1, 2001.  Based on the above information, Respondent utility concluded that the disputed bills were correct as rendered.

11.
Respondent utility produced a statement of account for the property at 622 Chew Street, Allentown, Pennsylvania.  A summary of this account indicated that as of October 24, 2001 and commencing on August 27, 1999, Complainant had been tendered bills amounting to $6,095.65. For the period August 26, 1999 through September 17, 2001, Complainant had paid Respondent $4,819.65.  A summary of this account indicated the following.  There was a prior balance of $174.22; that the total bills tendered Complainant amounted to $6,095.65; that no late charges had been assessed on this account; that the subtotal of the above two figures amounts to $6,269.87; that payments on the account in the amount of $4,819.65 results in a total unpaid balance due of $1,450.22, which Respondent submits is the amount currently due and owing.

12.
The company's current position in this matter is that Complainant be directed to pay the amount in arrears in full, namely the amount of $1,450.22, and that by virtue of his nonappearance at the October 18, 2001 hearing, that his complaint be dismissed with prejudice.


Conclusions of Law

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.

2.
As the Complainant, Complainant had the burden of proof.

3.
Because nobody participated on Complainant's behalf in the hearing scheduled on his complaint, Complainant failed to prosecute the complaint against utility by not producing evidence in support of the complaint allegations and Complainant therefore failed to carry the burden of proof.

4.
Complainant is responsible for paying for service provided under his utility account.


Order


THEREFORE, IT IS ORDERED:

1.
That the formal complaint filed by Andre L. Simon against Respondent, UGI Utilities-Gas Division, at Docket No. C-00003563 is hereby dismissed with prejudice for Complainant's failure to appear and prosecute the complaint.

2.
That within 15 days of the date of entry of a Commission opinion and order in this matter, Respondent utility shall issue a bill to Complainant, Andre L. Simon, for the amount of unpaid bills still outstanding, namely $1,450.22.

3.
That the bill issued in accordance with Ordering Paragraph 2 shall be due and payable by Complainant, Andre L. Simon, within 20 days of issuance.

4.
That the Commission Secretary shall mark the case at Docket No. C-00003563 closed.

Dated:  ______________________           ___________________________

   



                        HERBERT S. COHEN

                                    


                     Administrative Law Judge
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