BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Nicole Gas Marketing, Inc., 

:
d/b/a Nicole Energy Services

:
Docket No.


:
C-00015168

v.




:







:

Duquesne Light Company


:
Initial Decision

Before

Michael A. Nemec

Administrative Law Judge

History of the Proceeding



The complaint of Freddie L. Fulson, filed March 26, 2001, stated that Respondent Duquesne Light Company improperly handled “drop and enrollment of accounts” during the period September 1, 1999 through and including the present time.  As a result, it was alleged that an entity known as Nicole Energy Services, Inc., was billed and penalized $1.5 million.  The complaint requests this Commission fine Duquesne for improper service and order Duquesne to refund “imbalance penalties”.  Counsel for Duquesne filed an answer, new matter and a motion to dismiss on April 20, 2001.



A mediation session was held in Pittsburgh on June 28, 2001, but the complaint remained unresolved.  A telephonic prehearing conference was held from Pittsburgh on September 6, 2001.  The conference was scheduled at my request to try to identify the proper parties to the proceeding and to provide the Complainant an opportunity to respond to Duquesne’s motion to dismiss.  The resulting record is a twenty-page transcript.  Counsel for the Complainant and for Duquesne have filed briefs on the issue of the proper party complainant and on the issue of this Commission’s jurisdiction to entertain the issues raised in the complaint.  Following my review of the complaint and the briefs of the parties, I have concluded that the matters that Complainant seeks to litigate are not properly before this Commission.  My reasoning is set forth in the discussion section that follows.  The complaint is dismissed for lack of jurisdiction in the order at the end.

Discussion

The complaint was originally captioned in the name of Freddie L. Fulson c/o Nicole Energy Services, Inc.  Mr. Fulson, it appears, is President of Nicole Gas Marketing, Inc., which does business as Nicole Energy Services.  Counsel appeared for Nicole Gas Marketing, Inc., and agreed that the caption should be amended to reflect the entity in interest in the proceeding.  Tr. 5, 7-8.



As the party seeking the intervention of this Commission, Complainant has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations, or some other statutory or regulatory provision that this Commission is charged with enforcing.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a). 



Counsel for Complainant stated on the record that the issue presented by the complaint deals with how Duquesne handled accounts for the City of Pittsburgh at a time when Complainant was a broker between the City and one or more energy suppliers.  Tr. 8-9.  In response to my question, counsel for Complainant agreed that Complainant was and is an energy broker, not a customer of Duquesne.  Tr. 9.  Counsel asked for an opportunity to file a brief on the issue of jurisdiction, a request that was granted.  Complainant filed its brief on or about September 20, 2001, and counsel for Duquesne filed a reply brief on or about October 4, 2001.  As part of the briefing schedule, Complainant was granted an additional opportunity to respond to Duquesne’s brief, but apparently chose not to do so.  Please see the transcript of the prehearing conference at pages 16-20.



Complainant’s argument, as I understand it, is that the complaint here alleges a violation of the procedures for dropping and enrollment of customer accounts.  It is asserted that the procedures for these activities are codified under 52 Pa. Code §57.171 et seq.  The brief goes on to state that these procedures concern the unauthorized switching of a customer to a new energy generation supplier.  It then states that “ . . . the failure by an electric distribution company . . . to properly change a customer’s energy generation supplier once properly notified, would rightly fall under the jurisdiction of the Commission as well.”  Complainant Brief, p. 3.



Duquesne’s reply brief notes that the dispute here arises under the terms of its Retail Network Integration Transmission Service agreement (“contract”) with Nicole Gas Marketing, Inc.  That agreement, in turn, is governed by (or at least to the extent of the issues raised by the complaint) Schedule 4 of Duquesne’s Federal Energy Regulatory Commission (“FERC”) Open Access Transmission Tariff.  Duquesne Reply Brief, pp. 5-6.

Duquesne argues that this Commission has no authority to order a refund of rates charged under a FERC tariff.  Duquesne concedes that this Commission may investigate such rates and may petition a proper federal regulatory body for relief.  Duquesne Reply Brief, pp. 6-7.



Duquesne further argues that the matter here is one of a contractual dispute between a private entity and a public utility.  Duquesne argues that this Commission has no jurisdiction to decide private contractual disputes, citing Allport Water Authority v. Winburne Water Company, 258 Pa. Super. 555, 393 A.2d 673 (1978).  While the statement is accurate legally, it is also true that many disputes involve allegations of adequacy of service in addition to the contractual issues.  Thus it is often necessary for this Commission to pass on service issues prior to the contractual issue being litigated in the appropriate forum.  Allport Water Authority, supra, at 675-676.



As noted above, Complainant alleges that this matter arises under the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§2801–2812, and this Commission’s implementing regulations beginning at 52 Pa. Code §57.171.  In fact Section 57.171 contains definitions for those regulatory provisions.  Customer is defined as a purchaser of electric power in whose name a service account exists with either an electric distribution company or an electric generation supplier.  Based on the information presented here, I do not see how the Complainant can be defined as any of those three entities.  



Based on the information provided, I conclude that this Commission lacks subject matter jurisdiction to entertain the present complaint.  I note that Duquesne has initiated a contract proceeding in the Allegheny County Court of Common Pleas, and that Complainant is not without a forum in which to raise its defenses or counter-claims.

Conclusions of Law

1. This Commission has jurisdiction over the parties to but not the  subject matter of this case.

2. Complainant has failed to show any violations by Duquesne Light Company of the Public Utility Code or the regulations of this Commission, or of any other statutory or regulatory matter that this Commission has authority to enforce.

ORDER

THEREFORE, IT IS ORDERED THAT the complaint of Nicole Gas Marketing, Inc., d/b/a Nicole Energy Services, against the Duquesne Light Company, docketed at C-00015168, is dismissed for lack of subject matter jurisdiction.

Dated:  November  6, 2001



___________________________








Michael A. Nemec








Administrative Law Judge
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