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This Initial Decision dismisses the complaint of Michelle Mangel (Ms. Mangel) against Duquesne Light Company (Duquesne), for her failure to satisfy the burden of proof.

History of the Proceeding



Ms. Mangel filed her complaint against Duquesne on May 30, 2001, alleging a dispute concerning the calculation of the balance on her electric account.  Duquesne’s answer and new matter, which raised the issue of Ms. Mangel’s financial ability to pay her electric bills, was filed on July 18, 2001.  I issued a Prehearing Order on July 31, 2001, and an Interim Payment Order on August 1, 2001.  The telephonic hearing was held on October 26, 2001, in accordance with Section 56.174 of the Commission’s regulations, 52 Pa. Code §56.174.  Ms. Mangel, who was not represented by counsel, testified in support of her complaint.  Duquesne, represented by counsel, presented the testimony of one witness and submitted 10 exhibits, all of which were admitted.  The record, consisting of the tape-recorded hearing and the 10 exhibits, was closed at the conclusion of the hearing.  Briefs are not being filed in this case.

Findings of Fact



1.
The Complainant is Michelle Mangel, who resides at 74 North Starr Avenue, Pittsburgh, PA 15202.



2.
The Respondent is Duquesne Light Company.



3.
Ms. Mangel is renting her residence, one-half of a side-by-side duplex, consisting of a basement and two floors.  She moved into her residence in January of 1999.



4.
Ms. Mangel, and her four minor children, a 16-year old daughter, a 15-year old daughter, a 13-year old son, and a 10-year old son, are the occupants of her residence.



5.
Ms. Mangel has the following electrical appliances at her residence: a clothes washer and a dryer, a curling iron, a stove, lighting, a refrigerator, a dishwasher, two (2) television sets, a VCR, a microwave, a stereo, a personal computer, a fan for her gas forced-hot air furnace, and room fans.  According to Ms. Mangel, some of these appliances, such as the clothes dryer, are not working.



6.
Ms. Mangel has been employed since March 2001, on a part-time basis, by Eat’n Park Restaurants.  Sometimes she works as the hostess and sometimes as a server.



7.
Ms. Mangel testified that her net monthly take home pay from her part‑time employment is $500.00.

8.
Ms. Mangel also testified that she is supposed to be receiving $500.00 per month in child support, but does not always receive that amount.  Ms. Mangel testified that in May she received $200.00, in June she received $300.00, she got $200.00 in July, she did get the full $500.00 in August, but she got only $200.00 in September and in October she got $150.00.  According to her testimony, she can only bring an enforcement action against her ex-husband every six months, and because he works “under the table” there are no wages that can be attached.

9.
Ms. Mangel receives $200.00 to $400.00 per month in food stamps.  The exact amount depends on her prior month’s take home pay and how much she has received in child support payments in the prior month.

10.
Once a year, in January, Ms. Mangel receives a payment from her annuity account at the Community College of Allegheny County.  This was supposed to be her retirement account, and the payments cannot be made monthly.  In January of 2002, she expects to receive a $2,800.00 payment.

11.
Her federal tax refunds are taken for payments on a student loan.

12.
Ms. Mangel testified that she has the following monthly expenses, excluding her electric bills:

Item




 Amount


Balance
Rent
$  475.00

Gas (heating)
      52.00

Telephone
      41.00

$    66.00

Water
      12.00

Sewer
      22.00

Cable TV


      80.00+

Food, other than food stamps
    500.00

Auto loan
    211.12

$4,100.00

Gasoline (auto)
      50.00

Repairs & Maintenance (auto)

Auto insurance
     128.00

Prescriptions
       43.00

Eyeglasses

Children’s’ activities expenses
      50.00



                 

TOTALS
$1,584.12
$4,246.00

13.
Ms. Mangel testified that sometimes her boyfriend will help with her expenses.

14.
In her formal complaint, Ms. Mangel alleged that she was on the CAP program, and that through LIHEAP and Crisis and her own payments, she had been promised that she would have $200.00 taken off her enormous bill for every payment she made.  Her payment was $66.00 per month.  According to the complaint, if Crisis gave $400.00 and LIHEAP gave over $200.00, and those amounts were then split into $66.00 payments, those plus her own should have resulted in a substantial amount taken off.  In addition, she lost her job and has not been receiving her child support payments consistently.  She has tried to make payment arrangements, but Duquesne would not agree (Resp. Ex. 10).

15.
In May of 2001, Ms. Mangel filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  On June 15, 2001
, the BCS issued its determination on her informal complaint, at BCS Case No. 0937112.  That determination directed Ms. Mangel to make a $600.00 payment by July 12, 2001, and then, beginning in August of 2001, to pay her regular monthly budget amount, plus an additional $15.00 per month toward the arrearage on her account.

16.
Duquesne established service for Ms. Mangel, at her current residence, on February 22, 1999 (Resp. Ex. 1).

17.
According to Duquesne’s witness, Mr. Pool, as of the October 26, 2001 hearing, the past due balance on Ms. Mangel’s account was $10,804.40.  This arrearage includes a balance from a prior account, when Ms. Mangel lived with her mother and had that service put in her name.  As a result of a prior formal proceeding, Duquesne reduced the amount of the transferred balance by $1,930.80 on March 10, 2000 (Resp. Ex. 1).

18.
On January 17 and 31, 2001, Duquesne credited Ms. Mangel’s account for energy assistance payments received in the amounts of $400.00 and $147.00 (Resp. Ex. 1).

19.
The last payment Ms. Mangel made on her electric account was on June 29, 2000, in the amount of $123.00 (Resp. Ex. 1).

20.
Ms. Mangel has not complied with the June 15, 2001 determination of the BCS, at BCS Case No. 0937112, and has not made any payments pursuant to that determination (Resp. Ex. 1).

21.
Ms. Mangel had been a participant in Duquesne's CAP program, but was removed from that program on November 22, 2000, because she had defaulted on her $66.00 per month CAP payments (Resp. Ex. 4).

22.
On April 26, 2000 and June 30, 2000, Duquesne entered into payment arrangements with Ms. Mangel.  Each arrangement provided for Ms. Mangel to pay her monthly budget amount, plus an additional $15.00 per month toward the arrearage on her account.  Ms. Mangel did not keep either of those agreements (Resp. Ex. 4).

23.
Under Duquesne’s CAP program, Duquesne agreed to reduce Ms. Mangel’s account by $266.00 for each on-time, monthly $66.00 payment she made (Resp. Ex. 8).

24.
There is no provision in Duquesne’s CAP program for treating energy assistance grants as separate on-time monthly payments of Ms. Mangel.

25.
Ms. Mangel knew that the reduction in the balance on her electric account was based solely on her making her on-time monthly payments of $66.00 (Resp. Ex. 10).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a dispute concerning the calculation of the balance on her electric account and seeking an adjustment, it is clear that Ms. Mangel is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



The record in this case clearly establishes that Ms. Mangel has not satisfied the burden of proof with respect to her alleged billing dispute.  Rather, the evidence is that Ms. Mangel knew that any reduction to the balance on her account, through her participation in Duquesne’s CAP program, would be based entirely on her making on-time monthly payments of $66.00, and not on Duquesne’s receipt of energy assistance payments on her behalf (Resp. Ex. 10).



In its New Matter, Duquesne referenced the BCS June 15, 2001 determination at BCS Case No. 0937112, and Ms. Mangel’s non-compliance with that determination.  Ms. Mangel made no written response to the New Matter, and, at the hearing, evidence was received concerning Ms. Mangel’s financial ability to pay her electric bills pursuant to the BCS determination.

In cases involving allegations of a financial inability to pay utility bills in accordance with determinations of the BCS, the Commission has held that the payment arrangement established by the BCS is to be the starting point for determining any payment arrangement established after the hearing on the formal complaint.  Additionally, if the customer has not complied with the payment arrangement established by the BCS, the customer should be required to make a lump sum payment, equal to the amount of the missed BCS payments, unless the customer provides an explanation for not making those payments, and that explanation establishes good cause for excusing the failure to make the BCS payments.  See, e.g., Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z‑00248730, entered December 22, 1995.

The total amount of the lump sum payment to be required is to be calculated from the date on which the first payment pursuant to the BCS determination was to have been made to the entry date of the Commission’s Order.  Oswald v. Duquesne Light Company, Docket No. C‑00992450, entered December 3, 1999.  The total amount of the lump sum payment is to be offset (i.e., reduced), by the amount of any energy assistance grants received after the date of the BCS determination.  Van Ess v. Duquesne Light Company, Docket No. C‑00968139, entered June 13, 1997; and Novich v. Duquesne Light Company, Docket No. C‑00968395, entered May 27, 1997.  In my opinion any other payments received from third parties or the customer, after the date of the BCS determination, should also be used to reduce the total amount of any lump sum payment to be required.
A customer, who demonstrates a good faith effort to comply with the BCS determination, may be excused from being required to make a lump sum payment in the total amount that should have been paid under that determination.  Palmer v. Duquesne Light Company, Docket No. Z‑00314726, entered April 23, 1997; and Paner v. Duquesne Light Company, Docket No. Z‑00325087, entered June 17, 1997.  However, a customer’s limited income is not sufficient, in and of itself, to establish good cause for failing to comply with the BCS determination.  Downey v. Duquesne Light Company, Docket No. C‑00968410, entered September 16, 1997, and Stathakis v. Pennsylvania Power & Light Co., Docket No. F‑00294590, entered October 24, 1996.  The customer should be directed to make a lump sum payment unless the “good faith” effort to comply with the BCS determination establishes that there has been “substantial” compliance with that determination.

Whether or not a particular customer has made substantial compliance with a BCS determination depends on the facts of each case.  For example, the Commission has indicated that payments made by customers ranging from 75% to 86% of the total amount they should have paid under a BCS determination demonstrate both a good faith effort to comply and substantial compliance with a BCS payment determination.  Fallon v. PECO Energy Co., Docket No. F-00381973, entered December 4, 1998; and Blount v. PECO Energy Co., Docket No. F‑00443631, entered February 16, 1999.  However, payments made by a customer that total only 13% of the total amount that should have been paid under a BCS payment determination is not substantial compliance with that determination.  Alston-Hardy v. Duquesne Light Co., Docket No. C‑00981182, entered February 16, 1999.
A customer providing sufficient evidence demonstrating a basic inability to pay for the utility service involved in the dispute, electric service in this proceeding, may be permitted to pay an amount less than the amount of current bills under certain circumstances.  Mill v. PA PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Baum v. Duquesne Light Company, 56 PA PUC 742 (1983); Arlott v. Equitable Gas Company, Docket No. C‑00945967, entered December 8, 1994; and Kohlhoff v. Duquesne Light Company, Docket No. C‑00967755, entered October 11, 1996.  However, the record must demonstrate that the customer has a good payment history, that the payment of an amount less than the amount of current bills will be for only a temporary period of time, and that the record demonstrates that the customer’s financial situation will improve on a certain date or in the foreseeable future.
In considering an appropriate payment arrangement for customers with an arrearage on their utility accounts, the Commission has held, in Bolt v. Duquesne Light Company, 66 PA PUC 463, 464 (1988), that it is obligated to only recognize reasonable personal expenses in establishing a payment plan for an outstanding arrearage.  This obligation is rooted in the fact that these payment plans are financed at the expense of all other ratepayers.  The expense which the Commission questioned in Bolt was a $413.88 per month car payment.

Consistent with its obligation to recognize only reasonable personal expenses, the Commission has held that, in determining a customer’s reasonable personal expenses for establishing a payment plan, the monthly expenses for such items as:  credit or charge cards; cable TV; clothing purchases; private school tuition; and transportation, are not to be considered.  Napoli v. PECO Energy Co., Docket No. Z‑00237160, entered October 14, 1994; Brown v. PECO Energy Co., Docket No. Z‑00236726, entered January 26, 1995; Lazorcak v. Duquesne Light Company, Docket No. Z‑00288641, entered August 12, 1996; Young v. PECO Energy Co., Docket No. C‑956790, entered February 14, 1996; and Downey v. Duquesne Light Company, Docket No. C‑00968410, entered September 16, 1997.  See also, Whyel v. Duquesne Light Company, Docket No. C‑00967899, entered April 7, 1997, where the Complainant’s expenses included a $466.00 per month car payment and a $300.00 per month computer rental.


Under the facts and circumstances of this case, it is readily apparent that Ms. Mangel is not eligible for any special budget payment arrangement that would be less than her currently monthly budget amount.  As of the October 26, 2001 hearing, her regular monthly budget payment amount was $111.00.  Ms. Mangel does not have a good payment history, as required by past Commission decisions.  Further, there is no evidence in this record that her financial circumstances are likely to improve by a certain date or in the foreseeable future.



With respect to her monthly income, Ms. Mangel testified to a steady $500.00 per month take home pay from her part-time employment.  She receives child support payments.  She is supposed to receive $500.00 per month in child support, but in the six months prior to the hearing, received the full amount only once, and for one month received only $150.00.  If the total monthly child support payments she received in the six months prior to the hearing were added and averaged, this would indicate an average monthly income from the child support payments of approximately $258.00.
  This, then, would indicate that Ms. Mangel has a total average monthly income, for the six months ended October 31, 2001, of approximately $758.33 ($500.00 + $258.33).  Additionally, Ms. Mangel receives an annual payment from an annuity account (Finding #10).  Although the amount received in 2001 was not disclosed, she expects to receive about $2,800.00 from that account in January 2002.  If it could be presumed that Ms. Mangel received the same amount in January 2001, and that was averaged over 12 months, that would be an approximate $233.33 per month in additional income.  This would indicate that for the six months ended October 31, 2001, Ms. Mangel had the potential to have received a total monthly income of $991.66 ($500.00 + 258.33 + 233.33)
.  Ms. Mangel also receives between $200.00 to $400.00 per month in food stamps.  This amount varies each month depending on her actual earnings and child support received during the prior month.  According to Ms. Mangel, her boyfriend sometimes helps with some of her expenses.



Against this income testimony, Ms. Mangel claims to be making monthly payments in the total amount of almost $1,600.00, which includes rental payments of $475.00 per month and cash food expense of $500.00 per month, on average, as well as having paid about $1,000.00 in the six weeks preceding the hearing for car repairs.  Additionally, she claims to be only one month behind on her gas bill CAP payments, to have a $66.00 arrearage on her telephone bill, and be only $138.00 behind in her monthly car loan payment of $211.12.



In my opinion, Ms. Mangel’s testimony concerning the limited amount of her monthly income and the monthly cash expenses that she pays are inherently contradictory.  Simple arithmetic does not support her testimony in this regard.  As Ms. Mangel is the party having the burden of proof, presenting contradictory testimony constitutes a failure to satisfy the burden of proof.



Because Ms. Mangel has not made any payments on her electric service account since the date of the BCS determination, at BCS Case No. 0937112, she did not make a good faith effort to comply with that decision.  Accordingly, she will be required to make a lump sum payment equal to the total net amount she should have paid between June 15, 2001, the date of the BCS determination, and the date on which the Commission’s Order in this case is entered.  Additionally, she will be required to make the monthly payments specified by the BCS determination.

Conclusions of Law


1.
The parties to and subject matter of this billing dispute and inability to pay utility bills complaint proceeding are properly before the Commission.



2.
Ms. Mangel, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Mangel has failed to satisfy the burden of proof.



4.
Ms. Mangel should be required to make a lump sum payment and to pay her monthly electric bill in accordance with the BCS determination.

ORDER



In consideration of the foregoing, IT IS ORDERED THAT:



1.
The complaint of Michelle Mangel against Duquesne Light Company, at Docket No. C-20015692, is sustained, for the limited purpose of directing compliance with the determination of the Bureau of Consumer Services, and dismissed, in all other respects, for the failure to satisfy the burden of proof.



2.
Within 15 days of the date on which the Commission’s Order in this case is entered, Duquesne Light Company shall tender to Michelle Mangel a bill in the total net amount due to become current with the determination of the Bureau of Consumer Services, at BCS Case No. 0937112, from the date of that determination to the date of entry of the Commission’s Order.



3.
Within 30 days of the date on which the Commission’s Order in this case is entered, Michelle Mangel shall pay to Duquesne Light Company a sum or sums of money equal to the total net amount billed in accordance with Paragraph 2, above.



4.
In addition, and beginning with the first electric bill received after the date on which the Commission’s Order in this case is entered, Michelle Mangel shall pay the regular monthly budget amount on her electric bill, plus an additional $15.00 per month, by the due date of each month’s electric bill, and to continue to pay her electric bills in this manner until the arrearage on her account is paid in full.



5.
As long as Michelle Mangel complies with all of the terms of this Order, Duquesne Light Company shall not assess any late payment charges or penalties, and shall not interrupt her electric service, except for valid emergency or safety reasons.



6.
If Michelle Mangel does not comply with all of the terms of this Order, Duquesne Light Company is authorized to terminate her electric service upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.
Date:  November 6, 2001



[image: image1.png]bert P. Meehan
Administrative Law Judge




�	According to Ms. Mangel, she is in the CAP and is one month behind in her gas payments.





�	The water and sewer bills are in the name of her landlord, whom Ms. Mangel is required to reimburse for any bills over $50.00 per quarter.





�	In addition to her food stamps, Ms. Mangel testified that she spends about $400.00 to $600.00 per month, in cash, for food.  The $500.00 used here is the mid-point of that range.





�	Ms. Mangel testified that she is $138.00 behind on her car payments and that her next payment will be $349.12.





�	Ms. Mangel testified that, in the six weeks prior to the hearing, she spent approximately $1,000.00 for car repairs.  A monthly average was not provided.





�	Ms. Mangel obtains two prescriptions per month, one at a cost of $25.00 and the other at $18.00.





�	Ms. Mangel has spent $150.00 for eyeglasses, but a monthly average for this expense is not known.





�	This is for athletics, cheerleading, etc.


�	The BCS determination was issued approximately 15 days after the filing of Ms. Mangel’s formal complaint in this case.


�	$200 + 300 + 200 + 500 + 200+ 150 = $1,550 ÷ 6 = $258.3333.  See Finding #8.





�	It is unlikely that Ms. Mangel would have any portion of the annuity payment left by the end of the calendar year.  This just indicates her maximum potential monthly income possible based on her own testimony.
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