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History of the Proceedings
On July 24, 2001, Alan Shepard filed a complaint against Columbia Gas of Pennsylvania, Inc.  The complaint appears to be an appeal from the decision of the Bureau of Consumer Services (BCS) in an informal complaint at BCS Docket No. 0952936.  Mr. Shepard alleged that he could not afford to make the payments ordered by BCS.   

The complaint was served on Columbia, and Columbia filed an answer to it.  Columbia admitted or denied the various allegations in the complaint.  Columbia also requested issuance of an interim payment order. 

This case was assigned to me on October 3, 2001.  On that date, the parties were informed by written notice that a telephonic hearing would be held at 10:00 a.m. on November 13, 2001. The hearing notice contained the following statement in italics:

Attention:   You may lose the case if you do not take part in this hearing and present facts on the issues raised.

The hearing notice contains a service list stating that Mr. Shepard was sent the hearing notice by regular mail.  



On October 4, 2001, I sent to the parties a prehearing order in which I reiterated the date of the hearing and the necessity to participate, and I explained the requirements for obtaining a continuance of the hearing.  I also sent to Mr. Shepard a budget information form and directed him to complete it and to send copies to me and to Columbia before the hearing.  Those documents were sent to the parties by regular mail.  



Also on October 4, 2001, I issued an Interim Payment Order directing Mr. Shepard to pay his monthly budget amount plus $60 monthly against his debt to Columbia. 

I never received from Mr. Shepard the completed budget information form, nor did Columbia.

Shortly before the hearing, Columbia sent to me and to Mr. Shepard copies of its exhibits, with a cover letter explaining that they were for the hearing to be held on November 13, 2001.



At 10:00 a.m. on November 13, 2001, I attempted to call Mr. Shepard at the number he provided on his complaint.  The phone was busy.  I tried three more times between 10:00 a.m. and 10:30 a.m. to call Mr. Shepard.  Each time, the phone was busy.  Mr. Shepard did not provide a work phone number.  Because a customer who files a complaint before the Commission has an affirmative duty to make himself available to participate in hearings on the complaint, I deemed Mr. Shepard's failure to refrain from using the phone at the time of the scheduled hearing, so that it would not be busy, as evidence that he did not wish to participate in the hearing.   I convened the hearing.  


Columbia provided brief testimony.  Two exhibits were admitted into the record. 


Findings of Fact
1.
Mr. Shepard resides at 27 North Pleasant Avenue, Dallastown, PA.  He is a gas customer of Columbia at that location.  He has been a customer of Columbia at that location since 1991.  

2.
On November 13, 2001, Mr. Shepard owed Columbia $2,653.96. Mr. Shepard made a payment of $300 on August 31, 2001, and a payment of $167 on October 24, 2001.  However, those are the only payments that he has made since January 3, 2000.  (Columbia Ex. No. 1).

3.
On July 23, 2001, Mr. Shepard was ordered by BCS to pay a lump sum of $334 by July 28, 2001, and then to pay his budget amount of $152 per month plus $60 per month against his debt to Columbia (which then stood at $2,891.20).  (Columbia Ex. No. 2).  Mr. Shepard's budget amount decreased to $101 per month in August; that budget amount was applicable to the August and September bills.  Mr. Shepard's budget amount increased to $107 in October; that budget amount is applicable to the October bill, and to the November bill, which is due November 21, 2001.  Mr. Shepard has not kept the BCS payment arrangement.  If he had made the required payments, he would have paid an additional $523 (including the November bill).

4.
Columbia has made eighteen payments arrangements with Mr. Shepard over the years.  He has kept none of them.  

 5.
Mr. Shepard was sent notice of the hearing held on November 13, 2001 by regular mail.  After the notice of hearing was sent to the parties, I sent to the parties a prehearing order in which I reiterated the date of the hearing and explained the requirements for obtaining a continuance.  That order was sent to the parties by regular mail.  

6.
Mr. Shepard had due notice of the hearing to be held in this proceeding on November 13, 2001.

7.  Mr. Shepard failed to appear at the scheduled hearing without good cause.  Mr. Shepard's failure to appear was unexcused.

Discussion


Because Mr. Shepard is the complainant in this proceeding, he bears the burden of proof.  66 Pa. C.S. §332(a).  It is apparent that Mr. Shepard has failed to meet his burden of proof. He has presented no evidence due to his own unexcused failure to attend the scheduled hearing in this proceeding, of which he had due notice.   Federman v. Pozsonyi, 365 Pa. Superior Ct. 324, 331, 529 A. 2d 530, 534 (1987);  Gibbs v. PECO Energy Company, Docket No. Z-00242204  (Order entered January 2, 1995).




The Commission has ruled that when a complainant in a case like this fails to appear and present evidence, the complaint should be dismissed “with prejudice”.  Jefferson v. UGI Utilities, Inc., Z-00269892 (entered December 26, 1995).  Moreover, the BCS determination should be reinstated and the complainant ordered to pay pursuant to the BCS determination, and be held responsible for making up all missed payments as a lump sum.  See:  Kenyon v. UGI Utilities, Inc., C-00957095 (entered April 26, 1996); Darling v. Philadelphia Electric Co., F-00161139 (entered November 16, 1993). The complainant should pay any lump sum within 30 or 60 days of the entry of the final Commission order.  See:  Turner v. PECO Energy Co., C-00956999 (entered April 11, 1996).



Here, Mr. Shepard owes Columbia $2,653.96.  He has made only two payments since January 3, 2000.  He did not comply with the BCS directed payment arrangement, and, as a consequence, owes a "catch up" amount of $523.  I will order that amount to be paid in a lump sum, as required by Commission precedent.  

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.



2.
The Complainant, Alan Shepard, in seeking affirmative relief from the Commission in this case is the party with the burden of proof.

3.
Mr. Shepard has failed to appear and present evidence at the hearing in this proceeding, and his failure to appear at the hearing after receiving due notice thereof was unexcused and without good cause.

4.
Mr. Shepard's complaint should be dismissed with prejudice, and he should be ordered to comply with the BCS decision, including the payment of a lump sum in the amount of his missed payments.

Order


1.
That the complaint of Alan Shepard v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20015906 is dismissed with prejudice for failure to prosecute.

2.
That within thirty (30) days after the date when the Commission’s Final Order is entered in this proceeding, Mr. Shepard shall pay to Columbia a lump sum of $523, and beginning with the first bill rendered by Columbia after the date when the Commission's Final Order is entered, Mr. Shepard shall pay budget bills for current service, as they become due, and an additional $60 per month toward the accumulated debt ($2,653.96 on the day of the hearing, and any additional debt accumulated since that date), and continue to make such payments monthly until the debt has been fully liquidated.  

3.
That if Mr. Shepard complies with this payment plan, Columbia shall not terminate gas service except for valid safety or emergency reasons.

4.
That if Mr. Shepard complies with this payment plan, Columbia shall waive late payment charges.

5.
That if Mr. Shepard fails to comply with this payment plan, Columbia may terminate gas service to him upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission's regulations, 52 Pa. Code §§56.1, et seq.  Such termination of service shall not be precluded by 52 Pa. Code §56.92 solely because he has filed either an informal or formal complaint with this Commission which raises the same matters presented in this complaint or addresses the terms of the payment arrangement specified herein.

Date:                                 



                                           
Michael C. Schnierle

Administrative Law Judge
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