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HISTORY OF THE PROCEEDINGS



On October 2, 2000 at Pennsylvania Public Utility Commission (Commission) Docket No. C-00004271, Mr. and Mrs. Michael J. Trucco (Complainants) filed a formal complaint which alleged that the location of a utility pole owned by PPL Electric Utilities Corporation, doing business as PPL Utilities (PPL), created a potential hazard because tractor-trailer trucks sometimes hit the pole in turning left from Second Street onto Washington Street in Harrisburg, Pennsylvania, where their home is located.



On October 25, 2000, PPL filed an answer and preliminary motion.  The answer and motion both alleged that PPL's utility pole does not present a hazard because its integrity is intact, that PPL is reinforcing the pole with a C-truss, and that the problems experienced by Complainants stem from the City of Harrisburg's failure to prohibit or restrict traffic or parking on Washington Street.  The motion requested that the complaint be dismissed for Complainants' failure to join the City of Harrisburg as an indispensable party.  On November 3, 2000, Complainants filed a letter-answer to PPL's motion. 



By a hearing notice dated November 21, 2000, the case was assigned to me and the parties were informed that a hearing would be held in Harrisburg on January 24, 2001.



On November 27, 2000, I issued a prehearing order and order denying PPL's motion to dismiss.  I concluded that the City of Harrisburg is not an indispensable party to the complaint proceeding at Docket No. C-00004271, that the Commission lacks jurisdiction over the City insofar as its handling of traffic matters, and that PPL could present evidence to show that Complainants' problems stem from action(s) or inaction(s) of the City.  I added that, if Complainants' troubles were found to result from the City's action(s) or inaction(s), Complainants would have to seek redress in common pleas court.



By a letter filed January 9, 2001, Complainants requested a continuance of the January 24 hearing on the ground that they had made a January 5, 2001 written request for the Pennsylvania Department of Transportation (PennDOT) to determine whether the location of the PPL utility pole at their house violated regulatory or statutory requirements enforceable by PennDOT.  PPL did not oppose the request for a continuance.  The unopposed request for a continuance was granted, and a hearing was rescheduled on the complaint at Docket No. C-00004271 for February 28, 2001.



On January 22, 2001, PPL filed an application for issuance of subpoena duces tecum and ad testificandum to compel Harrisburg's City Engineer Joe Link to testify at the hearing on the complaint at Docket No. C-00004271 and to bring with him certain documents within the City's possession.  PPL stated that Mr. Link's testimony and documents would be needed on the issues of the traffic conditions and restrictions at the street corner intersection at Complainants' house and the compliance of PPL's utility pole at Complainants' house with City ordinances and standards.  On January 29, 2001, the City of Harrisburg filed an answer and objection to PPL's subpoena application.  On January 31, 2001, PPL filed a reply to the City's answer and objection.  By an order dated January 31, 2001, I denied PPL's subpoena application.



By a notice dated February 1, 2001, the hearing set for February 28, 2001 was cancelled to allow PennDOT time to rule on Complainants' request for a determination about the compliance of PPL's utility pole with statutory and regulatory requirements under PennDOT's jurisdiction.



By a fax dated February 5, 2001 (ALJ Exhibit 1), Complainants advised that PennDOT had determined that the streets and any right-of-way at the South Second and Washington Streets corner intersection in Harrisburg are the responsibility of the City of Harrisburg and not PennDOT.  Accompanying Complainants' letter was a January 17, 2001 letter from Barry G. Hoffman, P.E., a PennDOT district engineer (ALJ Exhibit 1).    



By a notice dated February 9, 2001, a hearing on the complaint at Docket No. C-00004271 was set for March 29, 2001 in Harrisburg.  Complainant Michael J. Trucco appeared pro se, testified, and sponsored four exhibits which were admitted into evidence.
  PPL was represented by legal counsel and witnesses Michael A. Swenson
 and Ronald P. Sieg
 who testified and sponsored 20 exhibits, 19 of which were admitted into evidence as PPL exhibits.  Also admitted into evidence were 2 ALJ exhibits.  A transcript of 206 pages was produced.



By an order dated May 9, 2001, I closed the evidentiary record in the case and established briefing requirements:  main briefs were due June 15, 2001 and reply briefs were due July 9, 2001.  By a letter dated June 6, 2001, Complainants sought a 60‑day extension of the briefing deadlines on the ground that their complaint might become moot due to certain events which occurred after the hearing in the case and involved third persons who were not parties to the case at Docket No. C‑00004271.  PPL did not oppose the requested extension.  In an order dated June 7, 2001, I extended the briefing deadlines so that main briefs were due August 15, 2001 and reply briefs were due September 7, 2001.



Thereafter, Complainants did not withdraw their complaint.  Both Complainants and PPL timely filed main and reply briefs.

FINDINGS OF FACT



1.
Complainants are Mr. and Mrs. Michael J. Trucco who reside at 131 Washington Street, Harrisburg, Pennsylvania (Tr. 14 and 91-92; PPL Exhibit 13).



2.
Complainants' house has been in the Trucco family since the early 1900s, and Complainant Michael J. Trucco has lived in the house continually for the last 20 years (Tr. 14 and 37-38).



3.
In conjunction with the complaint at Docket No. C-00004271, PPL examined the utility pole in front of Complainants' house in October of 2000 and on March 28, 2001 (Tr. 163, 167 and 169).



4.
Complainants' house is located at the southwest corner of the  intersection of Second Street and Washington Street in Harrisburg (Tr. 14-15).



5.
Second Street is a heavily traveled, main thoroughfare which connects with Route 83 South and which runs one-way north through the City of Harrisburg (Tr. 15, 28 and 44; PPL Exhibits 10-11).



6.
Cars and trucks often turn left from Second Street onto Washington Street in order to travel one block to access Route 83 which conveys traffic to York or to Route 322 into Hershey (Tr. 27).



7.
Washington Street has generally heavy traffic (Tr. 44).



8.
Trucks often turn left from Second Street onto Washington Street in order to avoid the 12½-foot height restriction for vehicles proceeding through the underpass at Second and Mulberry Streets in Harrisburg, Pennsylvania (Tr. 42-43; PPL Exhibit 12).



9.
One sign warning of the 12½-foot underpass height restriction is located two doors from Complainants' house (Tr. 42 and 78; PPL Exhibit 5).  



10.
Second Street contains multiple signs and a blinking light which warn approaching traffic of the 12½-foot underpass height restriction (Tr. 78-79).



11.
There is a traffic light at the intersection of Second and Washington Streets in Harrisburg (Tr. 15 and 17; PPL Exhibit 11).



12.
The portion of Washington Street where Complainants reside is primarily residential with a few commercial establishments (Tr. 44; PPL Exhibits 5 and 13).



13.
The posted speed limit at the intersection of Second and Washington Streets in Harrisburg is 25 miles per hour (Tr. 44 and 91; PPL Exhibit 12).



14.
There is a no-parking area in front of Complainants' house on the southwest side of Washington Street and another no-parking area on Washington Street across from Complainants' house on the northwest side of Washington Street, but people repeatedly violate the no-parking restrictions by parking vehicles in the no‑parking areas (Tr. 46-47 and 102-03).



15.
On-street parking on Second Street is permitted in front of Complainants' house (Tr. 102).



16.
At the southwest corner of Second and Washington Streets in front of Complainants' house is a wooden PPL utility pole numbered 24345S33775 (Tr. 15 and 71; PPL Exhibit 1).




a.
The pole is comprised of southern yellow pine covered with a creosote treatment (Tr. 163; PPL Exhibit 20).




b.
At its bottom, the pole has a class two degree of thickness which is the second greatest utility pole thickness used (Tr. 164-65).




c.
Typically, PPL uses a pole with a class four or five degree of thickness (Tr. 164-65).




d.
The pole has a diameter of approximately 13½ inches (Tr. 165). 



17.
A PPL utility pole has been located at the southwest corner in front of Complainants' house since before 1971 and has been replaced three times from 1971 onward for reconstruction which means putting a higher pole in the location to accommodate additional phases or wires of other utilities (Tr. 19, 25, 38, 56-57, 65-66, 81, 120 and 166; PPL Exhibit 20).




a.
The first replacement pole was set on June 15, 1971 and was a class three degree of thickness (Tr. 166; PPL Exhibit 20).




b.
The second replacement pole was set on March 15, 1984 and was a class two degree of thickness (Tr. 166; PPL Exhibit 20).




c.
The third replacement pole was set on April 21, 1997 and was a class two degree of thickness (Tr. 166; PPL Exhibit 20).




d.
After the existing pole in front of Complainants' house was set on April 21, 1997, the pole was scheduled for its next inspection in the year 2022 (Tr. 166; PPL Exhibit 20). 



18.
The PPL utility pole is an estimated 6 feet from the nearest corner of Complainants' house (Tr. 45 and 91-92; PPL Exhibits 13 and 15).



19.
Attached to the PPL utility pole are electric, telephone and cable television wires, some of which connect to Complainants' house (Tr. 58, 67 and 89; PPL Exhibit 11).



20.
The electric wires attached to the PPL utility pole include 7.2 kilovolt (kv) lines to ground, three-phase 1247 kv lines which run along Second Street and Washington Street, and some secondary, low voltage, transformed 120/240 kv lines which run down Washington Street (Tr. 66, 70 and 88-89; PPL Exhibits 11, 15 and 19).



21.
There is a streetlight attached to the PPL utility pole (Tr. 89; PPL Exhibits 11 and 19).



22.
The PPL utility pole in front of Complainants' house has tie-ins to other PPL utility poles (Tr. 66).




a.
The pole ties into two poles up and down Second Street on both sides of the street to hold a primary line running the length of Second Street (Tr. 66).




b.
The pole ties into a pole on Washington Street (Tr. 66).




c.
The pole is connected to a supporting guy wire which crosses Second Street and is attached to a PPL stub pole on Second Street (Tr. 66 and 100-01; PPL Exhibits 17-19).



23.
In the winter of 2000-2001, PPL installed a metal C-truss on its utility pole at Complainants' house (Tr. 18, 22, 25, 75 and 81; PPL Exhibits 6 and 9).



24.
A C-truss is a C-shaped piece of heavy-gauge metal customarily driven into the ground 6 feet to brace a utility pole by protecting the bottom of a pole which has deteriorated (Tr. 74-76, 106 and 179).




a.
Utility pole deterioration usually occurs from about 6 inches above the ground line to 1½ feet below the ground line (Tr. 74 and 179).




b.
When a C-truss is driven 6 feet into the ground, about 5 feet of the C-truss remain extended above the ground and are banded to the solid wood of the pole (Tr. 179-80; see also PPL Exhibit 12 which shows C-truss bands on the pole at Complainants' house).



25.
PPL often uses C-trusses to extend the useful life of an existing pole by 20 to 30 years when the bottom of the pole has deteriorated, but the top of the pole remains in good condition, and PPL has installed C‑trusses on about 500 utility poles in the Harrisburg area (Tr. 74-75 and 179-80).



26.
A C-truss was installed on the utility pole at Complainants' house to address Complainants' concern about protecting the pole from abrasion by trucks (Tr. 75, 84, 121-22 and 178).



27.
The C-truss on the pole at Complainants' house has not been driven into the ground (Tr. 81 and 84).



28.
The C-truss on the pole at Complainants' house is not a permanent part of the utility pole but, instead, is detachable from the pole (Tr. 75).



29.
PPL is willing to remove the C-truss from its pole at Complainants' house because the C‑truss is not essential to the integrity of this pole (Tr. 82, 84 and 169‑70).



30.
As of the March 29, 2001 hearing, PPL did not consider its utility pole at Complainants' house to be significantly damaged or lacking in physical integrity although some chunks had been taken out of the wooden pole above the C-truss (Tr. 82, 84, 105, 123-25, 136, 140, 167-69, 181 and 183; PPL Exhibits 18-19).




a.
To determine whether a utility pole is still functional or should be replaced, PPL inspects a cross-sectional area of the wood on the pole to evaluate the strength of the pole (Tr. 168-69).




b.
When the utility pole at Complainants' house was inspected by PPL on March 28, 2001, the pole had sufficient wood to be strong enough for the purpose for which PPL was using the pole even though some chunks of wood were missing from the pole (Tr. 169-70).




c.
As of March 28, 2001, the utility pole did not display any signs of insect damage, woodpecker damage, or bird holes (Tr. 180).




d.
The utility pole in front of Complainants' house gains additional stability from wires at the top that radiate from the pole in four different directions and are about 90 degrees apart from each other (Tr. 183-84).   



31.
As of the March 29, 2001 hearing, PPL did not consider the C-truss on its utility pole at Complainants' house to be lacking in physical integrity although it displayed scratch marks caused by abrasion from trucks (Tr. 105 and 168).



32.
Both Complainants and PPL agree that, from time to time, tractor‑trailer trucks scrape or otherwise make contact with the wooden PPL utility pole in front of Complainants' house when they are turning left from Second Street onto Washington Street (Tr. 45-46, 54, 77‑78, 104, 118, 121-25, 134, 139-40 and 143; Complainants Trucco Exhibit 1; PPL Exhibit 10).




a.
Sometimes in making this left-hand turn, trucks go up on the curb (Tr. 46 and 104-05).




b.
Sometimes the trucks' contact with the PPL utility pole causes attrition of the wood and detachment of wires from the pole (Tr. 18, 21-22, 25, 27‑28 and 140).




c.
As of the March 29, 2001 hearing, Complainant Michael J. Trucco was not aware of any instance in the last 20 years when a truck knocked over the PPL utility pole in front of Complainants' house (Tr. 56).




d.
Both Complainants and PPL agree that trucks sometimes have difficulty in negotiating the left-hand turn from Second Street onto Washington Street at the corner intersection where Complainants' house is located (Tr. 45-46 and 78; Complainants Trucco Exhibit 4).



33.
In the summer of 2000, wires became detached from the PPL utility pole in front of Complainants' house; Complainant Michael J. Trucco reported the situation to PPL; and it was later determined that the detached wires were television cable wires (Tr. 26-27 and 58).



34.
From time to time, wires have become detached from the PPL utility pole, and Complainant Michael J. Trucco has reported the situation so that repairs could be made by whatever entity owned the particular wire (Tr. 26-27 and 59).



35.
PPL's utility pole could possibly be relocated from the front of Complainants' house at the southwest corner of Second and Washington Streets across Washington Street to the northwest corner of Second and Washington Streets, but the relocation would be troublesome because the northwest corner is already the site of a curb-side United States Post Office mailbox, a curb-side metal pole from which traffic lights and signs are suspended, and a building whose bay windows protrude over the sidewalk so that obtaining a clearance distance of 10 feet between the relocated pole and the building would be difficult (Tr. 68‑69, 94 and 96; PPL Exhibits 15‑16).




a.
Relocating the utility pole to the northwest corner of Second and Washington Streets would require the installation of at least one additional anchor guy on Washington Street (Tr. 67).




b.
Relocating the utility pole to the northwest corner of Second and Washington Streets would affect 4 or 5 other existing PPL utility poles to which the subject utility pole is tied (Tr. 66).



36.
Complainants would like PPL to relocate its utility pole from the front of their house at the southwest corner of Second and Washington Streets across Second Street to the southeast side of Second Street where there is no intersection of Second Street with another street (Tr. 28, 34-35, 59 and 100; PPL Exhibits 12 and 17‑19).




a.
The nearest houses to the pole relocation site proposed by Complainants are approximately 20 yards away (Tr. 28; PPL Exhibits 12 and 17-18).




b.
Relocating the utility pole across Second Street would affect many more than 4 or 5 other existing PPL utility poles (Tr. 99).




c.
Relocating the utility pole across Second Street would require PPL to obtain a right-of-way on the southeast side of Second Street (Tr. 99).




d.
Relocating the utility pole across Second Street would require PPL's installation of additional facilities including a guy (Tr. 99).




e.
Relocating the utility pole across Second Street to the southeast side of Second Street would be more expensive than relocating the pole across Washington Street to the northwest corner of Second and Washington Streets (Tr. 99). 



37.
PPL is willing to try relocating its utility pole to someplace away from Complainants' house if Complainants will pay the relocation costs (Tr. 42, 96-97, 99 and 106).



38.
Complainants are not willing to pay any portion of the costs of relocating PPL's utility pole (Tr. 29).



39.
As of the March 29, 2001 hearing, PPL had not performed an in‑depth investigation of the possible relocation sites to which the utility pole at Complainants' house could be moved, of permits or rights-of-way that might be needed at various sites, of clearances to buildings at various sites, of the facilities which would be involved in relocating the pole to various sites, or of the costs associated with relocating the pole to various sites because Complainants had not agreed to pay for the pole's relocation and PPL was not willing to relocate the pole at its own expense (Tr. 99‑100, 106 and 108).



40.
When a utility pole is not defective and does not pose a safety problem, PPL's tariff permits PPL to collect the costs of relocating the pole from the customer who requests the relocation, and the amount payable by the customer depends upon whether the pole serves only one customer or multiple customers (Tr. 106-08).




a.
If the pole serves only the customer requesting the relocation, then the customer is asked to pay the direct costs of the relocation (Tr. 108).




b.
If the pole serves multiple customers, then PPL allocates the costs of the relocation, and the customer requesting the relocation pays only a portion of the costs (Tr. 108).



41.
Both Complainants and PPL agree that there is a requirement that the face of a utility pole be located at least 18 inches from the face of a street curb when the posted speed limit on the street is 40 miles per hour or less and/or parking lanes are provided on the street (Tr. 29-30, 32, 34, 73-74 and 82-83; PPL Exhibit 2 at ¶F.2).



42.
The face of PPL's utility pole at the southwest corner in front of Complainants' house is located 19 inches from the face of the curb (Tr. 82-83 and 85; PPL Exhibit 7).



43.
The face of the C-truss on PPL's utility pole at the southwest corner in front of Complainants' house is located 16 inches from the face of the curb (Tr. 83-84; PPL Exhibit 8).



44.
PPL's utility pole at the southwest corner in front of Complainants' house is located within a right-of-way owned by the City of Harrisburg (Tr. 73-74).



45.
PPL does not have control over the parking restrictions or designations of one-way streets on Harrisburg's city streets (Tr. 105).



46.
PPL is not responsible for regulating traffic conditions at the intersection of Second and Washington Streets where Complainants' house is located (Tr. 105).



47.
The City of Harrisburg once requested that PPL consider relocating the utility pole which is now in front of Complainants' house at the southwest corner of Second and Washington Streets (Tr. 118).




a.
The City asked PPL for an estimate of the pole relocation costs (Tr. 119).




b.
The City did not pursue the relocation of the pole (Tr. 119).



48.
For the utility pole numbered 24345S33775 which is in front of Complainants' house, PPL has maintained a computerized pole record which, among other data, shows the dates on which the pole was replaced, the class thickness of the pole being utilized, and the material of which the pole is composed (Tr. 165; PPL Exhibit 20).



49.
The existing utility pole in front of Complainants' house has an expected useful life of 40 to 60 years (Tr. 167).



50.
When a utility pole has many attachments on it, the cost of transferring the attachments from an old pole to a new pole makes replacing the old pole very expensive (Tr. 179).

DISCUSSION


Between them, the parties raise the following issues:  the propriety of admitting additional evidence, the safety of the PPL utility pole at Complainants' house, and the problems inherent in relocating the pole. 

I.
NEW EVIDENCE


As mentioned previously, my May 9 order in this case closed the evidentiary record and set briefing requirements.  The order stated:

No additional evidence will be received in the above‑captioned case except upon motion for good cause shown including an explanation of why the evidence could not have been presented with due diligence prior to this order closing the evidentiary record.  52 Pa. Code §5.431.


. . . .

· Brief Content: . . . .


(1) Any brief attempting to include evidence not already of record shall be stricken.  Briefs are not an opportunity for introducing new evidence.  Briefs should include references to transcript pages and exhibits where can be found the existing evidence of record upon which the briefs rely.

(May 9, 2001 Order at 1-2).

A.
New Evidence in Brief



Complainants have filed a post-hearing memorandum in the nature of a main brief.  The first paragraph of Complainants' main brief concerns an event that is not part of the evidence admitted into the record as of my May 9 order.  Attached to Complainants' main brief is a photocopy of a computer record which purports to be a Harrisburg area police report about a tractor-trailer accident at the corner of Second and Washington Streets in Harrisburg.  Also attached to Complainants' main brief are 6 digital photographs which purportedly depict the PPL utility pole at the corner of Second and Washington Streets in Harrisburg before and after this accident.



In its reply brief, PPL requests that I strike the attachments to Complainants' main brief and that portion of the first paragraph of the brief which concerns an event outside the evidentiary record in this case (PPL Reply Brief at 6).  PPL premises its request on my May 9 order and the Commission regulation at 52 Pa. Code §5.431 which was cited in my May 9 order.



The Commission regulation at 52 Pa. Code §5.571 allows a party to petition to reopen the record anytime after the record is closed but before a final decision is issued.  To be successful, a petition to reopen must allege material changes of fact or of law which occurred since the conclusion of the hearing.  52 Pa. Code §5.571(b) and (d); see also Duick v. Pennsylvania Gas and Water Co., 56 Pa. PUC 553, 558 (1982) (a reopening of the record should involve "newly discovered evidence, not discoverable through the exercise of due diligence prior to the close of the record").  Given that Complainants are not represented by legal counsel, I shall regard the first paragraph of their brief as a petition to reopen the record to admit evidence about the accident discussed in their brief.



According to Complainants' main brief, the tractor-trailer accident occurred on July 14, 2001.  Because the accident happened 3½ months after the hearing in this case and 2 months after my order closing the record in this case, I conclude that the July 14, 2001 tractor-trailer accident is newly discovered evidence which Complainants could not have presented before the close of the evidentiary record.  



I now consider whether the July 14, 2001 accident constitutes a material change of fact.  At the March 29 hearing, both Complainants and PPL acknowledged that, from time to time, tractor-trailer trucks make contact with the PPL utility pole in front of Complainants' house as they attempt to make a left-hand turn from Second Street onto Washington Street (Fact-finding 32).  Complainants and PPL differed only with respect to the descriptive words which they each preferred to use to characterize the nature or severity of the contact.  Given both parties' acknowledgement that trucks have made contact with the PPL utility pole, I view the July 14, 2001 accident as cumulative evidence and not as a material change of fact.



Moreover, if the record were to be reopened to admit evidence about the July 14 accident, another hearing would be needed to give PPL the opportunity to conduct cross-examination about this evidence and to present rebutting evidence.  The parties would then have to be given an opportunity to file briefs about the newly admitted evidence.  All of this would delay a resolution of the case, and delay is particularly worrisome in this case because Complainants are alleging that the PPL utility pole at their house causes a safety problem.



Additionally, if the record were reopened for the opportunity to admit the evidence contained in Complainants' main brief, PPL has declared at pages 7 and 8 of its reply brief that it would object to the admission of the purported computerized police report as hearsay.  Properly objected to hearsay is inadmissible and is excluded from the record.  Anderson v. Department of Public Welfare, 79 Pa. Cmwlth. Ct. 182, 468 A.2d 1167 (1983); Application of Carmen G. Henderson, A‑00110088 (opinion and order adopted December 15, 1993, entered January 3, 1994) at 24.



Accordingly, after very careful deliberation, I conclude that the first paragraph of Complainants' main brief, the computerized police report attached to Complainants' main brief and all 6 photographs attached to Complainants' main brief should be stricken.

B.
Request in Brief for Inspection



On page 2 of their main brief, Complainants request that a physical inspection of the PPL utility pole in front of their house and the sidewalk surrounding the pole be conducted by me or another Commission representative pursuant to section 506 of the Public Utility Code, 66 Pa. C.S. §506.  The reason proffered by Complainants for their inspection request is that "accepting[ing] PPL's grainy photographs [i.e., digital photographic exhibits] at face value is fatally prejudicial to Complainant[s]" (Complainants' Main Brief at 2).



In its reply brief, PPL opposes Complainants' request for a physical inspection on the grounds that the evidentiary record in this case was closed on May 9, 2001; that Complainants waited until the filing of their brief to request a physical inspection; and that the quality of PPL's photographic exhibits and the concomitant weight which should be given to them is for the fact-finder to decide (PPL Reply Brief at 4-5 and 6-7).



I conclude that Complainants' request for a physical inspection should be rejected as untimely.  Additionally, I observe that PPL's digital photographic exhibits were admitted into evidence at the March 29 hearing after I had explicitly asked Complainant Michael J. Trucco if he had any objection to their admission and he had responded that he did not (Tr. 192).  In any event, the weight to be accorded any evidence of record is for the fact‑finder to determine, and the mere admission of evidence into the record does not mean that the evidence will ultimately be found credible or probative.  Re Evansburg Water Co., 81 Pa. PUC 152 (1994); Pennsylvania Public Utility Commission v. Lemick, Inc., 67 Pa. PUC 491 (1988).

II.
POLE SAFETY


Complainants contend that the PPL utility pole in front of their house constitutes a safety hazard.  Two aspects of safety were explored during the March 29 hearing and will be analyzed separately:  the structural soundness of the pole and the pole's location.

A.
Structural Soundness of Pole


The first issue raised by Complainants is whether the PPL utility pole in front of their house has been rendered structurally unsound as a result of tractor-trailers' contact with it.



Complainants emphasize, and PPL admits, that the wooden PPL utility pole in front of Complainants' house bears scraping marks and has some missing chunks of wood where tractor-trailers have made contact with the pole while they were turning left from Second Street onto Washington Street at the intersection in downtown Harrisburg where Complainants' house is located (Fact-findings 30, 31, 32 and 32.b).  



Nevertheless, PPL argues that its utility pole at Complainants' house is structurally sound.  The pole is about 13½ inches in diameter and has a class two degree of thickness which is the second greatest utility pole thickness used (Fact-findings 16.b and 16.d).  When PPL inspected the pole in preparation for this case, PPL examined a cross‑sectional area of the wood on the pole and determined that, even with some missing chunks of wood, the pole had sufficient wood to be strong enough for the purpose for which it is being using (Fact-findings 30.a-.b).  PPL also ascertained that the pole did not display any signs of damage from insects or birds (Fact‑finding 30.c).  Furthermore, PPL observed that the pole's stability is enhanced by the wires at the top which radiate from the pole in four different directions and are about 90 degrees apart from each other (Fact‑finding 30.d).



In an effort to allay Complainants' concerns about the pole's safety, PPL installed a heavy-gauge metal C-truss around the pole to protect the pole from abrasion and attrition caused by trucks coming into contact with the pole (Fact-findings 24 and 26).  Because the pole's integrity was intact, PPL did not install the C-truss by driving it 6 feet into the ground to brace the pole as it does when a pole exhibits deterioration and a need for reinforcement (Fact‑findings 24, 27 and 29).    



Although the existing utility pole in front of Complainants' house has an expected useful life of 40 to 60 years (Fact-finding 49) and is scheduled for its next routine inspection in the year 2022 (Fact-finding 17.d), PPL will replace the pole at its own expense if the pole ceases to be suitable for its intended purpose (Fact-findings 17 and 40).  In fact, PPL has successively placed three different utility poles in front of Complainants' house since 1971 as the intended uses for the poles evolved and existing poles had to be replaced by others more suitable for the intended uses (Fact-findings 17 and 17.a‑.c).



Based on the credible evidence of record presented by PPL, I conclude that the PPL utility pole at Complainants' house was structurally sound as of the March 29, 2001 hearing and that PPL was willing, at its own expense, to replace the pole (i.e., substitute a new pole for the old pole at the same location) if the pole became unsuitable for its intended use.

B.
Safety of Pole Location


The second issue raised by Complainants is whether the PPL utility pole in front of their house is in an unsafe location.



Complainants contend that PPL's utility pole is not in a safe location because tractor‑trailers have repeatedly made contact with the pole which stands only 6 feet from the nearest corner of their house (Fact-findings 18 and 32).



PPL counters that the utility pole at Complainants' house is not located in an unsafe manner because the face of the pole is located 19 inches from the street curb and therefore complies with pole location requirements used by PennDOT and the City of Harrisburg (Fact-findings 41 and 42).  In the alternative, PPL contends that, if the pole is in a dangerous location, PPL has no duty to relocate the pole because the danger stems from the City of Harrisburg's traffic management and not from the pole or any action of PPL.  PPL observes that both Second and Washington Streets in Harrisburg are heavily traveled, that the City of Harrisburg's no-parking restrictions on Washington Street near Complainants' house are repeatedly violated, and that tractor-trailers are likely to turn left onto Washington Street from Second Street to avoid a low underpass near the intersection of Second and Washington Streets or to reach Route 83 which conveys traffic to York or to Route 322 into Hershey (Fact-findings 4, 5, 6, 7, 8 and 14).  



Compliance with the 18-inch from curb requirement is one indicator of a utility pole's safe location, but it is not conclusive on the issue of a safe location and does not foreclose consideration of other factors affecting the safety of a utility pole's location.  See, e.g., Bloom v. Waste Management, Inc., 615 F. Supp. 1002 (D.C. Pa. 1985) (a possessor of energized electric wires has a duty to use safety measures to protect against risks arising from reasonably foreseeable activity near its wires); (Talarico v. Bonham, 168 Pa. Cmwlth. Ct. 467, 650 A.2d 1192 (1994) (whether a utility pole is in an unreasonably dangerous location requires an examination of various circumstances including the narrowness and contours of the road, road markings, the availability of less dangerous locations, and the closeness of the pole to the road); Kintner v. Claverack Rural Electric Co-Operative, Inc., 329 Pa. Super. Ct. 417, 478 A.2d 858 (1984) (a supplier of electricity is required to use the highest degree of care practicable by employing reasonable safety precautions); Taylor v. West Penn Power Co., 79 Pa. PUC 557 (1993) (adherence to the National Electrical Safety Code does not excuse a utility from taking other safety measures to protect public from reasonably foreseeable contact with pad‑mounted electric transformers); Rodolico v. Philadelphia Electric Co., 70 Pa. PUC 310 (1989) (the Commission has jurisdiction to decide whether the location of a utility's electric meter is safe under 66 Pa. C.S. §1501 despite the approval of the point of electric delivery to a specific building by the City of Philadelphia Department of Licenses and Inspection).



In the present case, both PPL and Complainants agree that the wooden PPL utility pole in front of Complainants' house bears scraping marks and has some missing chunks of wood where tractor-trailers have come into contact with the pole as they turned left from Second Street onto Washington Street at the corner where Complainants' house is situated (Fact-findings 30, 31, 32 and 32.b).  Therefore, I conclude that the PPL utility pole in front of Complainants' house is in an unsafe location where it is reasonably foreseeable that tractor-trailers will come into contact with the pole.



Inasmuch as PPL has a duty under section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, to maintain safe service and facilities and to make all changes, alterations and improvements as are necessary or proper for the safety of its patrons, employees and the public, I further conclude that PPL must relocate the utility pole which  now stands in front of Complainants' house.  See also 66 Pa. C.S. §102 (definitions of service and facilities).

III.
POLE RELOCATION


Two issues regarding relocation of PPL's utility pole were examined during the March 29 hearing and will be analyzed independently:  relocation costs and relocation sites.

A.
Relocation Costs



Citing Rule 4.I of Supplement No. 2 to its Tariff Electric - Pa. P.U.C. No. 201 at second revised page 8,
 PPL argues that, if its utility pole at Complainants' house must be relocated, Complainants should pay the costs of the relocation.



A Commission‑approved tariff (list of rates and rules for utility services) has the force of law and is binding on a utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth Ct. 238, 437 A.2d 1067 (1981); 52 Pa. Code §57.27(a)-(b).



In pertinent part, Rule 4.I of PPL's tariff states:


(1)
The relocation of customer's facilities due to moving or rearranging Company's facilities at the direction or [sic - of] either the federal, state or local government is the customer's responsibility and expense.


(2)
The relocation of Company facilities when done at the request of others is at the applicant's expense and payment of the Company's estimated cost of the relocation is required in advance of construction.  When the request is from an affected property owner, the charges for relocation of distribution system facilities are limited to contractor costs and direct labor and material costs, less an amount equal to any maintenance expense avoided as a result of the relocation.



The case at Docket No. C-00004271 clearly falls under subsection (1) of Rule 4.I of PPL's tariff because PPL is being directed to relocate its utility pole at the direction of the Pennsylvania Public Utility Commission which is a state government agency.  Thus, pursuant to PPL's tariff, Complainants' only expense will be for the relocation of Complainants' own electrical facilities if any such relocation is needed as a result of PPL's relocating its utility pole which is now at the front of Complainants' house.



Insofar as PPL incurs costs to relocate the pole at Complainants' house, PPL must initially bear these costs at its own expense so as not to delay the utility pole's relocation for the safety of the public, PPL employees and PPL customers.  See 66 Pa. C.S. §1501.  However, PPL may then institute a lawsuit in an appropriate forum to seek partial or full reimbursement for its relocation costs from any person or entity which may have caused or contributed to the dangerousness of the location from which PPL has been directed to remove its utility pole.
  

B.
Relocation Sites


Some evidence was introduced at the March 29 hearing on potential relocation sites for the PPL utility pole which currently stands in front of Complainants' house.



Complainants prefer that the pole be moved as far from their home as possible, namely, across Second Street (Fact‑finding 36).  PPL has broached the possibility of moving the pole across Washington Street (Fact-finding 35).  However, as of the March 29 hearing, PPL had not performed an in-depth investigation of potential relocation sites and the problems associated with them such as obtaining rights-of-way, attaining clearances from existing buildings, ascertaining the types of facilities needed to maintain service at the sites, or computing the costs involved in using particular sites (Fact-finding 39).



Given the variables and presently unknown data about the potential pole relocation sites, I opine that PPL shall expeditiously identify a suitable utility pole relocation site and shall, no later than March 29, 2002, submit a report about its proposed utility pole relocation site to the Commission's Bureau of Fixed Utility Services which may then examine the report and take whatever further action may be warranted.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding to the extent that it relates to whether PPL is providing safe facilities and service.  66 Pa. C.S. §§701 and 1501.



2.
Complainants have the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainants have carried their burden of proof by showing that the location of the PPL utility pole in front of their house is unsafe.  66 Pa. C.S. §1501.



4.
Under subsection (1) of Rule 4.I of PPL's current tariff, PPL cannot ask Complainants to pay for the costs of relocating PPL's utility from the front of their house.



5.
Under subsection (1) of Rule 4.I of PPL's current tariff, Complainants' only expense will be for the relocation of Complainants' own electrical facilities if any such relocation is needed as a result of PPL's relocating its utility pole which is now at the front of Complainants' house.



6.
If PPL incurs costs to relocate the pole at Complainants' house, PPL must initially bear these costs on its own so as not to delay the utility pole's relocation to a safe site and may then bring a lawsuit in an appropriate forum to seek partial or full reimbursement of its relocation costs from any person or entity which may have caused or contributed to the dangerousness of the present location of PPL's utility pole at Complainants' house.

ORDER


THEREFORE, IT IS ORDERED:



1.
That the complaint filed by Mr. and Mrs. Michael J. Trucco against PPL Electric Utilities Corporation d/b/a PPL Utilities at Docket No. C-00004271 (a) is hereby sustained in part to the extent that it alleges the unsafe location of the PPL utility pole in front of the Truccos' house at the southwest corner of Second and Washington Streets, Harrisburg, Pennsylvania, and further alleges no payment is due from the Truccos for PPL's costs to relocate the utility pole and (b) is hereby denied in all other respects.



2.
 That, on or before March 29, 2002, PPL Electric Utilities Corporation d/b/a PPL Utilities shall expeditiously identify a suitable utility pole relocation site and submit a report about its proposed utility pole relocation site to the Pennsylvania Public Utility Commission's Bureau of Fixed Utility Services which is directed to examine the report and take whatever further action may be warranted.



3.
That PPL Electric Utilities Corporation d/b/a PPL Utilities shall, at its sole initial expense, expeditiously relocate its utility pole from the front of the Truccos' house at the southwest corner of Second and Washington Streets, Harrisburg, Pennsylvania.



4.
That the first paragraph of Complainants' main brief, the computerized police report attached to Complainants' main brief, and all 6 photographs attached to Complainants' main brief are hereby stricken.

Dated:  November       , 2001














DEBRA PAIST








Administrative Law Judge

�	For the last 16 years, Complainant Michael J. Trucco has been a hearing officer for the Bureau of Hearing Appeals of the Pennsylvania Department of Public Welfare, but he is not an attorney at law (Tr. 38-41).  Complainant Michael J. Trucco does not have an engineering background (Tr. 41).


�	Mr. Swenson is a PPL senior engineer who, for the last two years, has dealt with local electric lines in the Harrisburg area (Tr. 63-64).  Mr. Swenson holds a bachelor of science degree in electrical engineering from Penn State University (Tr. 64).  Mr. Swenson was deemed qualified as an expert in the area of electrical engineering (Tr. 153-54).  Pa.R.E. 702; Miller v. Brass Rail Tavern, Inc., 541 Pa. 474, 480-81, 664 A.2d 525, 528 (1995) (a witness qualifies as an expert when he has a reasonable pretension to specialized knowledge on the subject in the case); Rutter v. Northeastern Beaver County School Dist., 496 Pa. 590, 437 A.2d 1198 (1981); Gradel v. Inouye, 491 Pa. 534, 421 A.2d 674 (1980) (an expert must express his opinion with a reasonable degree of certainty); McMahon v. Young, 442 Pa. 484, 276 A.2d 534 (1971).   


�	Mr. Sieg is a PPL senior regional support engineer and has worked in this capacity for about 18 years (Tr. 156 and 160).  Mr. Sieg holds a bachelor of science degree in electrical engineering from Bucknell University (Tr. 160).  For 5 years, Mr. Sieg has supervised PPL's Harrisburg area utility pole inspectors and, from time to time, participated in pole inspections himself (Tr. 161-63 and 172).  Mr. Sieg was deemed qualified as an expert in the area of electrical utility pole inspections (Tr. 161�62 and 170).  Pa.R.E. 702; Brass Rail Tavern, Inc.; Rutter; Gradel; McMahon.


�	During the March 29 hearing, I took official notice of PPL's pole relocation tariff provisions on file with the Commission (Tr. 107-08).  66 Pa. C.S. §332(e); 52 Pa. Code §5.408.  As a convenience, PPL appended a copy of its pole relocation tariff provisions to its main brief. 


�	As I ruled earlier, the Commission is not a court and does not have jurisdiction to decide the liability, if any, of the City of Harrisburg for safety problems at the intersection of Second and Washington Streets.  Bloom; Talarico; Kintner. 
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