BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Windfred and Eva Highsmith, a/k/a

:

Nathaniel and Eva El



:


Docket Number








:



v.




:








:


C-20016286

PECO Energy Company



:

INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING

On October 4, 2001, Windfred and Eva Highsmith, a/k/a Nathaniel and Eva El (individually; complainant, jointly; complainants) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20016286.  The Complaint alleged that complainants “paid PECO a Tender of Payment” and that respondent “Refus[ed] to Accept (sic.) ‘Tender’”.  As requested relief, complainants averred, “We are asking that PECO discharge the back debt and correct all records.”

On November 5, 2001, respondent filed (served October 31, 2001) its Answer (Answer) and Preliminary Motion to Dismiss (Motion), endorsed with a Notice to Plead.  Respondent’s Motion requests that the Complaint be dismissed for lack of subject matter jurisdiction or, alternatively, for insufficiency as to substance.

By Motion Judge Assignment Notice (Notice) dated November 9, 2001, the case was assigned to me for a ruling on respondent’s Motion.  The parties were notified of my assignment by copies of the Notice.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainants’ answer to respondent’s Motion was due not later than November 16, 2001.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).

Complainants did not file an answer to respondent’s Motion.

Respondent’s Motion is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On October 4, 2001, complainants filed a Complaint against respondent with the Commission.

2.
The Complaint alleged that complainants “paid PECO a Tender of Payment” and that respondent “Refus[ed] to Accept (sic.) ‘Tender’”.

3.
On November 5, 2001, respondent filed and served its Motion, requesting that the Complaint be dismissed for lack of subject matter jurisdiction or, alternatively, for insufficiency as to substance.

4.
On November 9, 2001, respondent’s Motion was assigned to me.

5.
Complainants’ answer to respondent’s Motion was due not later than November 16, 2001.

6.
Complainants did not file an answer to respondent’s Motion.

DISCUSSION
Respondent’s Motion will be granted and the Complaint dismissed.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:


A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


A motion questioning the jurisdiction of the Commission.


. . .


A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

52 Pa.Code §5.101(a)(1), (3)

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348(1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621(1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15(1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390(1992), alloc. den., 637 A.2d 293(1993).

Respondent’s Motion correctly states:

The issue raised by Complainant is whether “legal tender” has been proffered as payment for services rendered.  The Commission does not have jurisdiction to determine what constitutes “legal tender.”

The power to declare what is, and what is not, legal tender in the United States of America is vested in the United States Congress.  U.S. Const. art. I, §8, cl. 5, 6.  See, also, 31 U.S.C. §5103, Veazie Bank v. Fenno, 75 U.S. (8 Wall) 533(1869), Legal Tender Cases, 79 U.S. (12 Wall) 457(1871), Calafut v. Commissioner, 277 F.Supp. 266 (M.D.Pa., 1967).

Clearly, the Commission is without subject matter jurisdiction to declare what is legal tender.  While it might be argued that the Commission can decide that some things are not legal tender, this is certainly not a matter within its unique area of expertise.  Such decisions are best left to the Federal Courts.

Alternatively, respondent is also correct that the Complaint should be dismissed as insufficient as to substance.

What 52 Pa.Code §5.101(a)(3) refers to as “a motion to dismiss a pleading that is insufficient as to substance” is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”


It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754(1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009 (1977).

Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa.Commw. 491; ____, 485 A.2d 858; 859-860 (1984).

Complainants have not set forth in their Complaint any “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission” as required by 52 Pa.Code §5.22(a)(4).  See, also, 66 Pa.C.S. §701.

Applying these principles to the case at hand, respondent’s Motion will be granted on this basis, also.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548(1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary in the public interest.  The Commission does not have subject matter jurisdiction.  Therefore, the Commission does not have the authority to require any action by the respondent public utility based upon complainants’ Complaint.  Alternatively, the Complaint does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to the above-captioned Complaint.

2.
The Commission must act within, and cannot exceed, its jurisdiction.

3.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

4.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.

5.
The Commission lacks subject matter jurisdiction over the above-captioned Complaint.

6.
The power to declare what is, and what is not, legal tender in the United States of America is vested in the United States Congress.

7.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

8.
The instant Complaint is insufficient as to substance.

9.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

10.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

11.
This case does not involve disputed questions of fact, but rather a question of law only.

12.
A hearing is not necessary in the public interest in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Windfred and Eva Highsmith, a/k/a Nathaniel and Eva El against PECO Energy Company, Docket Number C-20016286, is dismissed and the record marked closed.

Date: ______________________________

_____













Wayne L. Weismandel









Administrative Law Judge
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