BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION  

Douglas Derrickson


:           Docket No. C-20016285 


    v.              


:     

PECO Energy Company


:      

INITIAL DECISION 

Before  

HERBERT S. COHEN 

Administrative Law Judge   

HISTORY  



On or about October 4, 2001, Douglas Derrickson, residing at 3665 Round Meadow Lane, Hatboro, Montgomery County, Pennsylvania, filed a Formal Complaint at Docket No. C-20016285 against respondent Utility, PECO Energy Company. Essentially, Complainant, Derrickson  alleged he was being “unfairly” charged  “for a new power station in Limerick, Pa.” He submitted he should not be charged for “this new station” because “PECO should have planned for and put enough of there[sic] own monies away” for this installation. He further queried, “Didn’t PECO ever hear of bonds or mortgages ? ” 



Respondent PECO filed an Answer, New Matter and Motion to Dismiss in response to the Complaint. In its Answer, respondent stated, inter alia, that “all of the disputed charges have been approved by and are regulated by the Public Utility Commission and/or the Federal Energy Regulatory Commission” and that the charges regulated by this Commission are contained within PECO’s Electric Service Tariff, Pa. P.U.C. No. 3. Respondent, PECO further submitted that “the Tariff provisions approved by the PUC are prima facie reasonable. 66 Pa.C.S.A. §316(1999); See also, Kossman v. Pennsylvania Public Utility Commission, 694 A.2d 1147 (Pa. Cmwlth. 1997).” Finally, respondent asserted that “tariffs that have been approved by the PUC have the full force and effect of law and are binding on both the utility and its customers.” In its New Matter, respondent submitted “Complainant has failed to set forth a violation by PECO Energy of the Public Utility Code, PECO Energy’s tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction and accordingly, Complainant is not entitled to relief against PECO Energy Company."    



In its Motion to Dismiss, PECO reasserted its previous legal responses to the Complaint as contained in its Answer and New Matter, namely, Complainant’s failure to set forth any violation of Commission rule, regulation or order or its Commission approved tariff, which is prima facie reasonable and binding upon both the utility and its customers.  

DISCUSSION 



Section 5.101 of the Commission’s rules of practice and procedure, 52 Pa. Code §5.101, permits the filing of preliminary motions with the Commission. One of the preliminary motions allowed by that Section is a Motion to Dismiss a pleading that is insufficient as to substance, etc. 52 Pa. Code §5.101 (a)(3). The Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only when such dismissal is clearly warranted and free from doubt. Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A. 2d 1020 (1979).  



In addition to the foregoing, the Commission’s procedural rules provide that, “in no event, except in the case of a non-contested proceeding shall the pleadings, or any part thereof, be considered as evidence of a fact other than that of filing thereof unless offered and received into evidence.” 52 Pa. Code §5.405(b). Thus, in the presence of substantial factual issues, a hearing is contemplated and necessary. 



Clearly, Complainant has raised no factual issues. He is dissatisfied with the costs attributable to the Limerick power station being reflected in his electric rates. The proper time to raise this issue would have been when PECO went before this Commission seeking to have such costs included in its tariff. As respondent has noted in its responses to the Complaint, these costs embodied in its tariff have been approved by this Commission and, as such, are now binding upon both PECO and its customers. PECO correctly submits Complainant has failed to set forth any violation by it of the Public Utility Code, or any rule, regulation or order of the Commission. 



Pursuant to Section 703 (b) of the Public Utility Code, 66 Pa. C.S. § 703 (b), a Complaint may be dismissed without a hearing, if a hearing is not necessary in the public interest. As previously stated by me, Complainant Derrickson has not demonstrated that a factual dispute exists. It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 259, 563 A.2d 548 (1989);  Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 276, 563 A.2d 557 (1989).  



Accordingly, in view of the above recitations, the Complaint must be dismissed.    

ORDER 




THEREFORE, 




IT IS HEREBY ORDERED;  





1. That the Motion of respondent, PECO Energy Company, to Dismiss the Formal Complaint of Douglas Derrickson at Docket No. C-20016285 is hereby granted 

Dated:___________________                               ____________________                             

                                                                               HERBERT S. COHEN  

                                                                                Administrative Law Judge

. 

5
4

