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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Metropolitan Edison Company (Met-Ed) on August 8, 2001, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Allison K. Turner which was issued on July 19, 2001 herein.  No Reply Exceptions were filed.

History of the Proceeding


On November 16, 2000, Manuel A. Biason (Complainant) filed a Complaint alleging that Met-Ed unnecessarily redesigned his electric installation and averring that he should not have to pay for this.  Specifically, the Complainant alleges that Met-Ed redesigned the electric installation around land unnecessarily, resulting in around 800 feet more of underground digging, as opposed to their original design.  The Complainant also avers that Met-Ed should pay for the unnecessary additional digging at the rate of $4.75 a foot.  The Complainant avers that, had he been asked, he would have given Met-Ed a waiver to enter his property.



On December 12, 2000, Met-Ed filed an Answer and New Matter, and also a Motion to Dismiss (Motion).  The Complainant did not file a response to either the New Matter or the Motion.



In its Answer, Met-Ed admits that it redesigned the installation of certain electric facilities, but denies that this action was improper.  Met-Ed also avers that it was providing electric service to the Complainant within the time period he requested.  Specifically, Met-Ed avers that the initial design was 800 feet in length, but that an alternate route of 1200 feet was required when Met-Ed was unable to acquire the necessary rights-of-way from the Complainant’s neighbors.  Met-Ed further avers that Complainant was aware of, and agreed to, the final design and the placement of the underground electric facilities.  Met-Ed further asserts that, as required by Met-Ed’s tariff, the Complainant was responsible for the trenching work.  Met-Ed avers that it followed its duly filed and approved tariff regarding extension of company facilities.



In its New Matter, Met-Ed avers that the Complainant began to receive residential electric service at 849 Laurel Hill Road, Mt. Bethel, Pennsylvania 18343 on or about September 2, 2000.  Met-Ed further avers that the Complainant had filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS) alleging an urgent need for the provision of electric service to his new residence.  Met-Ed asserts that on August 25, 2000, BCS verbally closed the Informal Complaint without issuing a decision.  The Complainant then filed his Formal Complaint, which was served on Met-Ed on November 20, 2000.  



In its Motion, Met-Ed argues that the Complainant is seeking money damages for the cost of alleged excess excavation.  Met-Ed points out that the Courts of Common Pleas retain original jurisdiction over suits for damages and, therefore, the Commission has no jurisdiction over the subject matter of this Complaint.



On December 26, 2000, the Office of Administrative Law Judge issued a notice scheduling the Complaint for an initial in-person hearing to be held on Wednesday, February 7, 2001, at 10:00 a.m., in the Philadelphia State Office Building.  The hearing date fixed was subsequently rescheduled.  On January 22, 2001, the presiding ALJ served a Prehearing Order granting the Motion to Dismiss in part, as to damages, and denying it in part, as to inadequate service, and establishing basic procedures to be followed before and during the hearing.



The rescheduled hearing was held on February 22, 2001.  The Complainant appeared and represented himself.  He testified, and additionally sponsored four exhibits. Those four exhibits were admitted, with the caveat that the statements could not be relied upon because they were hearsay, unless they were corroborated with reliable evidence.



Met-Ed was represented by counsel.  Met-Ed sponsored three witnesses and produced six exhibits, all of which were admitted to the record.  A transcript of 151 pages was created and received on March 2, 2001.  The Parties did not file Briefs.


On June 1, 2001, after contacting each Party, the ALJ served a Posthearing Order which reopened the record from May 31, 2001, until July 16, 2001, to allow for settlement discussions regarding a possible rearrangement of the facilities installed to serve the Complainant.



On June 12, 2001, the ALJ received a Letter
 from counsel for Met Ed.  That Letter stated that counsel had not been aware that the ALJ would act so quickly to reopen the record.  The Letter further stated that, after preliminary evaluation of the possible rearrangement of facilities, Met Ed had concluded that it was not a viable option, and that it did not believe that it would be fruitful to engage in settlement discussions at this time.



The ALJ’s Initial Decision herein was issued on July 19, 2001.  In her Initial Decision, the ALJ concluded that the instant Complaint should be sustained, in part, and denied, in part, and that Met-Ed should pay a civil penalty of $1,000 to the Commission.  Met-Ed’s Exceptions to the I.D. were filed as above noted.

Discussion


ALJ Turner made thirty-three Findings of Fact (I.D., pp. 4-9), and reached ten Conclusions of Law (I.D., pp. 25-26).  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are overruled or modified by this Opinion and Order. 



This proceeding involves a unique set of facts and circumstances related to obtaining agreements for a right-of-way (ROW), and also the design and installation of underground electric facilities.  The Initial Decision found that Met-Ed provided unreasonable service to the Complainant by failing to communicate to him the final route of the proposed underground facilities and also by not obtaining ROW’s from the Complainant’s neighbors.  (I.D., pp. 25-26).  As above noted, in her Initial Decision, the ALJ recommended that the instant Complaint be sustained, in part, and denied, in part, and that Met-Ed be directed to pay a civil penalty of $1,000 to the Commission.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).  



Met-Ed filed four Exceptions to the Initial Decision.  Met-Ed’s Exception Nos. 1 and 2 will be considered jointly, since they are interrelated.  In those Exceptions, Met-Ed objects to the ALJ’s Conclusions of Law Nos. 4 and 9, found on page 25 and 26, respectively, of the Initial Decision.  We believe that it will be instructive to quote verbatim Conclusions of Law Nos. 4 and 9 below:

4.
[The Complainant] met his burden of proof in that he showed that the route for the installation of facilities to serve him was unreasonable.  He also met his burden of proof by showing that Met-Ed’s right-of-way agent’s performance was dilatory and led to the loss of the route preferred by both Met-Ed and [the Complainant].  He also met his burden of proof to show that Met-Ed’s failure to communicate the final route to him directly, and to get his signature on it was inadequate service.

9.
Met-Ed’s failure to communicate adequately to [the Complainant] that the route might have to be changed, and that the final route was different than that originally presented to him was not adequate service.  66 Pa. C.S. §1501.

Met-Ed contends that, contrary to the ALJ’s Conclusions of Law, the Complainant herein has failed to establish that Met-Ed breached its duty to provide reasonable service, pursuant to Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  Specifically, Met-Ed contends that the ALJ’s conclusions of law are erroneous since the Complainant and his contractor had actual notice of the final design route for the underground facilities and took no action to challenge that route.  (Exc., pp. 6-11).

 

Section 1501 provides, in pertinent part, that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable services and facilities, [and to] make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommoda​tion, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission . . . .

Thus, in order to resolve Met-Ed’s Exceptions the threshold issue which we must decide is whether Met-Ed, in this instance, provided adequate and reasonable service to the Complainant.  We note initially that, while it is well established that public utilities have a duty under Section 1501 to provide reasonable and adequate service, we have also previously held that that standard does not translate into a duty to provide “perfect” service.



In this instance, after review of the evidentiary record herein, we conclude that Met-Ed provided the extension of facilities requested by the Complainant under a difficult set of circumstances.  We note that much of Met-Ed’s difficulty in installing facilities resulted from the need to design several installation routes when the Complainant’s neighbors, from whom permission for the ROW was needed, were either unwilling or unable to grant that permission.
  We conclude that, under the circumstances, Met-Ed acted as quickly as possible to get the underground facilities installed for the Complainant prior to the beginning of the school year, as the Complainant had requested.

Additionally, based on the ROW problems encountered by Met-Ed, the route ultimately 

chosen was the only route possible to provide the Complainant with electric service within the time period the Complainant had requested.



Additionally, we note that Met-Ed followed its usual and customary procedures for obtaining ROW and the installation of facilities have been, on the whole, held to be effective and reasonable.  In most instances, a construction contractor arranges for electric service and signs-off on all necessary ROWs before the lots are sold.  As testified to by Met-Ed’s witnesses, it is Met-Ed’s policy and procedure to communicate the details and progress of the project to the contractor.  (Tr., pp. 75-77, 97-98, 116).  Therefore,we conclude that Met-Ed reasonably believed that the same protocol applied since the contractor, Gibraltar Development Corporation (Gibraltar) arranged for service on behalf of the Complainant.  Additionally, we note that the Complainant did not become the customer of record until September 2, 2000.  (I.D., p. 2).  Ostensibly, Met-Ed followed its established protocol by communicating the status and difficulties of the project to the contractor, Gibraltar.  (Tr., pp. 17, 25, 40, 64, 70-77, 88, 96).



The record evidence indicates that Met-Ed communicated the final ROW route to the contractor prior to the commencement of any trenching work by the contractor.  (Tr., pp. 17, 25, 40).  We regard Met-Ed’s action as appropriate because the contractor, not the Complainant, was the customer of record at the relevant time.  Additionally, we note that the Complainant was also aware of the final design route for the underground facilities since he observed the contractor’s trenching prior to Met-Ed’s installation of any facilities.  (Tr., pp. 18-21).



Under the above-described circumstances, we conclude that Met-Ed acted reasonably and in conformance with Section 1501 of the Public Utility Code in this matter.  Accordingly, Met-Ed’s Exceptions Nos. 1 and 2 are granted.



In its Exception No. 3, Met-Ed objects to the ALJ’s Conclusion of Law No. 5, found on pages 25-26 of the Initial Decision, wherein the ALJ concluded as follows:

5.
[The Complainant] did rely on Gibraltar [the contractor] as his agent in some of his transactions with Met-Ed, and Met-Ed could rely on him as an agent to the same extent.  [The Complainant] did not rely on Gibraltar to sign the right-of-way agreement with Met-Ed for him, and Met-Ed should not have relied on Gibraltar to inform [the Complainant] of the final revised route.  

Met-Ed contends that, on the contrary, its conduct in designing and procuring a ROW for the Complainant was fully consistent with its usual and customary practice.  (Exc., pp. 11‑13). 





For the reasons outlined above, in our disposal of Met-Ed’s Exceptions Nos. 1 and 2, we will also grant the instant Exception.  As we have discussed above, it has been Met-Ed’s normal practice, when dealing with ROW to undeveloped land, to communicate with the contractor regarding the progress and details of the project since the contractor is the party consistently on site.  Additionally, the contractor is the party knowledgeable about the location of electric service for a newly constructed residence and is also the party of record in most instances.  (Tr., pp. 75-77, 97-98, 116).  



We note that in this instance, after Met-Ed received the signed ROW agreement from the Complainant, it reasonably believed that the contractor was acting as the Complainant’s agent.  That belief was based on Met-Ed’s usual practice and on subsequent communications with the contractor.  Indeed, the Complainant has admitted on the record that the contractor was his agent in this matter.  (Tr., p. 142). 



It is well settled that “[a]pparent authority exists where a principal, by words or conduct, leads people with whom the alleged agent deals to believe the principal has granted the agent the authority he or she purports to exercise.”  Leidigh v. Reading Plaza General, Inc., 636 A.2d 666 (Pa Super. 1994), citing, Turner Hydraulics v. Susquehanna Construction, 606 A.2d 532, 534 (Pa. Super. 1992).  The Courts have further found that direct communication regarding an individual’s status as an agent is not needed to confer apparent authority.  (Id.).  



Accordingly, we conclude that Met-Ed reasonably believed that the contractor was acting under apparent authority as the Complainant’s agent when the contractor initially contacted Met-Ed in to arrange for electric service for the property at issue.  We note further that the contractor remained the customer of record until September 2, 2000, when the service was transferred to the name of the Complainant.  (I.D., p. 2).  Met-Ed followed its standard practice in communicating all design issues and progress to the contractor. Accordingly, for the above-outlined reasons, Met-Ed’s Exception No. 3 is granted.



In its Exception No. 4, Met-Ed objects to the ALJ’s Conclusion of Law No. 10, found on page 26 of the Initial Decision, wherein the ALJ concluded as follows:

5.
It is in the public interest to impose a civil penalty on Met-Ed in the amount of  $1,000.00 which is the maximum permitted for a single violation.  66 Pa. C.S. §3301(a).  

Met-Ed contends that, on the contrary, no civil penalty is warranted under the facts of this case.  (Exc., pp. 13-16).





On review of the evidentiary record as developed herein, we agree with Met-Ed that the imposition of a civil penalty is not warranted in this instance.  We note initially that the imposition of civil penalties by the Commission under 66 Pa. C.S. §3301(a) is properly reserved for violations of the Public Utility Code or the Commission’s Regulations.  We find that no such violations are evident in the record evidence as developed in this proceeding.



We further note that this is a unique case that resulted from unusual circumstances, and that there is no evidence of any ongoing problem with Met-Ed’s standard approach to ROW procurement and design.  Additionally, we find that Met-Ed acted reasonably in communicating with the Complainant’s contractor about the status of the ROW, especially since the contractor was the customer of record at the time.  We further find that Met-Ed’s action was consistent with it’s normal protocol pertaining to the procurement of ROWs.  We note that many of the circumstances that caused the delays and the changes of routes associated with the instant proceeding, for example the unavailability of the neighbors, were wholly beyond Met-Ed’s control.  Given the totality of the facts and circumstances herein, Met-Ed did not fail to provide adequate and reasonable service, in accordance with Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  Accordingly, Met-Ed’s Exception No. 4 is granted.

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ's Initial Decision and the Exceptions filed thereto.  Premised upon our review, we conclude that Met-Ed’s Exceptions filed herein are meritorious.  As a result, they will be granted.  Accordingly, the ALJ's Initial Decision is reversed; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Metropolitan Edison Company on August 8, 2001, to the Initial Decision of Administrative Law Judge Allison K. Turner which was issued on July 19, 2001, are granted.  

2.
That the Initial Decision of Administrative Law Judge Allison K. Turner issued herein on July 19, 2001, is reversed.

3.
That the Complaint of Manuel Biason v. GPU Energy, Inc., d/b/a Metropolitan Edison Company at Docket No. C-00004450 is dismissed.


4.
That the proceeding at Docket No. C-00004450 is terminated and that the record is marked “closed.”








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2001

ORDER ENTERED:  December 19, 2001

�	That Letter was dated June 5, 2001. 


�	Indeed, one of the Complainant’s neighbors, Mr. Sesta, from whom Met-Ed needed permission for the ROW, was out of the country for much of the relevant time period and was finally located and contacted by Met-Ed on August 22, 2000, in South Korea.  (Tr., p. 84).  Additionally, another of the Complainant’s neighbors, Mr. Matlaga, never returned the ROW Agreement for the proposed initial route.  (Tr., pp. 83, 94, 102).
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