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HISTORY OF THE PROCEEDINGS



On May 29, 2001, Robert P. Gasparro (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent did not read the Complainant’s meters in over four years, that, as a result, he received bills based on inflated consumption, and that the matter was disputed in the Philadelphia Municipal Court.  The Complainant asked that accurate meter readings be taken and that, if any money was owed, the Complainant would abide by the Commission’s payment plan.



On June 21, 2001, the Respondent filed an answer and new matter to the complaint.  It stated that it had attempted to take actual meter readings monthly but that the Complainant did not give it access to his building.  It also stated that the Complainant’s account not including the disputed-in-court amount was $291.72 as of the date of this answer, and that, again, this amount was also estimated because it still did not receive access to the Complainant’s building.



On October 1, 2001, a hearing on the complaint was held.  At the hearing, the Respondent was represented by Henri P. Marcial, Esquire; the Complainant proceeded unrepresented.

FINDINGS OF FACT



1.
The Complainant, a landlord ratepayer, is a customer of the Respondent’s and takes service at 4128 Chester Avenue, Philadelphia, Pennsylvania (N.T. 4, 17, 23).



2.
The Complainant’s residence is a three-story building containing six dwelling units.  He occupies the first floor; tenants occupy the second and the third floor.  Because of the neighborhood safety, there have been no tenants living in the building since 1995, except for one person who comes in and stays for a few hours a day to see if anyone just wants to rent a room for a few days (N.T. 12, 17, 18).



3.
The Complainant’s three meters are located in the basement (N.T. 15, 29, 30).



4.
In 1997, the Respondent sued the Complainant in the Philadelphia Municipal Court for the amount of $6,902.77 for utility service provided to the Complainant’s building which resulted in a default judgment dated July 9, 1997 on the Complainant.  Thereafter, the Complainant moved to open the default judgment in the Philadelphia Court of Common Pleas.  Hearings were scheduled for March 27, 2000 and October 24, 2001. (N.T. 5-11; C-1).



5.
As of the date of this hearing, the Complainant owed the Respondent $252.12 exclusive of $6,902.77 which is mentioned in paragraph 4 (N.T. 54-56).



6.
The Complainant’s bills are still estimated pending the parties’ litigation in the Commission and in the Philadelphia Municipal Court (N.T. 24, 25, 35).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden 

of proving by a preponderance of the evidence that the Respondent is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



Before determining whether the Complainant has carried out his burden of proof, the following issues will be discussed in this decision.

A.
Jurisdiction of the Commission


The Commission has jurisdiction to adjudicate on rates, services and facilities of public utilities.  Where an action containing such issues is initially brought in a court of general jurisdiction, such an action has been referred by the court to the Commission.  Behrend v. Bell Telephone Company, 431 Pa. 63, 243 A.2d 346 (1963); Bell Telephone Co. of Pennsylvania v. Sanner, 248 Pa. Super. 273, 375 A.2d 93 (1977); and Reynolds Disposal Co. v. Pennsylvania Public Utility Commission, 79 Pa. Cmwlth. 222, 468 A.2d 1179 (1983).  But, an action for the collection of a debt initiated by a utility against one of its ratepayers is not within the jurisdiction of the Commission; only a court of general jurisdiction may award a judgement for the debt.  Bell Tel. Co. v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).



Under these rulings, I conclude that the Commission does not have jurisdiction over the debt of $6,902.77 which is alleged to be due the Respondent and which is pending in the Philadelphia Municipal Court.  The Respondent is within its legal right to collect this debt when the collection does not threaten the continuation of service.  Nowhere in the Public Utility Code, 66 Pa. C.S. §101, et seq. does the Legislature empower the Commission to limit a utility’s access to civil process for the collection of a debt.

B.
Admissibility of the Respondent’s Exhibit


At the close of this hearing, Counsel for the Respondent moved for PECO Exhibits 1-5 to be admitted into the record.  The Complainant objected to the admission of these exhibits because, he said, they are hearsay evidence (N.T. 53).



PECO Exhibit 1, which is the complementary to the Complainant’s Exhibit C-1, is a letter dated August 3, 2001 from a PECO attorney to Judge Robert S. Blasi, requesting a new hearing date.  Attached to this letter is a response from the Deputy Court Administrator, notifying that a hearing was scheduled for October 24, 2001.  Also attached to this letter is a Statement of Claim filed in the Philadelphia Municipal Court which ordered the Complainant to appear at a hearing on March 27, 2000.



PECO Exhibits 2, 3, and 4 are Account Statements containing billing information.



PECO Exhibit 5 lists several of the Respondent’s attempts at installing an automatic meter reading device (AMR), and at reading meters (N.T. 28-32, 37, 38, 41-46).



I ruled that PECO Exhibits 1-5 are admitted to the extent that they are not hearsay (N.T. 54).  



The witness who offered these exhibits is a Respondent regulatory assessor collecting information and preparing them.  She is the individual who collects information from the custodian and these exhibits are kept in the normal course of business.  The meter reading department is the custodian of the records of meter readings.  She is not an actual custodian but a custodian in the chain of command (N.T. 28, 29, 47-50, 52).



The exception to the hearsay rule is found in the “Uniform Business Records as Evidence Act,” 42 Pa. C.S. §1608, which provides as follows:

  (b)  General Rule  -  A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business at or in the opinion of the tribunal, the sources of information, method and time of preparation were such as to justify its admission.



The Uniform Business Records as Evidence Act has created an additional exception to the hearsay rule in circumstances where the custodian or other qualified witness can testify to the identity and the mode of the preparation of a record of an act, condition or event, where the record was made in the regular course of business, at or near the time of the act, condition or event, and where the sources of information, method and time of preparation were such as to justify its admission.  The Act does not make relevant that which is not relevant, nor make all business and professional records competent evidence regardless of by whom, in what manner, and for what purpose they were compiled or offered.  Easton v. Western Pennsylvania Water Co., 504 A.2d 186, 349 Pa. Superior Ct. 561 (1985).



Here, the exhibits were offered, not by a custodian, but by a superior of the custodian of the record.  No matter how high her rank is, this employee is not the right person to make the exhibits competent.  Further, she merely described herself as a regulatory assessor.  Without a description of her functions within the Respondent’s organization, it is difficult to tell whether she has anything to do with a custodian of record whose functions are to receive and record reports.



Therefore, PECO Exhibits 1-5 are excluded from the record.  However, the response from the Deputy Court Administrator and the Statement of Claim filed in the Philadelphia Municipal Court which ordered the Complainant to appear are copies of a record of governmental action.  As such, they are admitted into the record under 42 Pa. C.S. §6104 to prove the facts recorded in them.  

C.
Meter Readings


Section 56.12 of the Commission’s regulations, 52 Pa. Code §56.12, as it is relevant to this case, provides:


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

*   *   *


(4)
Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:

   (i)
The utility has undertaken reasonable alternative measures to obtain a meter reading, including but not limited to the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.

   (ii)
The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayers supplied reading to verify the accuracy of the estimated readings.

   (iii)
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.



The provisions above provide an exception to the rule that utility bills must be based on actual meter readings by utility personnel.  They provide for estimates for bills when utility personnel are unable to gain access to obtain an actual meter reading.  They allow, in particular, a utility to render estimated bills when utility personnel are unable to gain access to the meters as long as it gives its customers the opportunity to read the meter and report the reading on a preaddressed postcard provided by the utility, or to report by the telephone.  They also provide for a method of verifying the accuracy of meter readings by requiring a utility to obtain an actual meter reading or a ratepayer-supplied reading at least every 6 months or every 4 billing periods for utilities permitted to bill for periods in excess of 1 month and 12 months.  The purpose of these provisions is to protect customers against utility billing errors, to verify the accuracy of the estimated reading, and to avoid the situation where a make-up bill for previously underbilled service would cripple a customer’s ability to pay.



Here, the Complainant complained that he always made access to his property available, but that the Respondent never kept its appointments.  He still awaited the Commission to say the last word on his complaint before he would give access to his meter (N.T. 24-26).  The Respondent insisted that it did not have access and that, without access, it could not make the appropriate adjustments without actual meter readings (N.T. 56).



For the reasons above, I understand that the amount of $252.12, the amount the Complainant owed the Respondent at the time of this hearing, is still estimated.  The Complainant should give the Respondent access to the meters so that it can give him the exact amount he owed.



There is nothing sacrosanct about accessing a property.  First and foremost, it requires the consent of the property owner on the access.  The rest requires mutual understanding of the parties putting aside their differences and really cooperating.  Punctuality is a good practice, but at times, unattainable.  A certain degree of flexibility is tolerated.  The Complainant must understand that the access is needed to obtain accurate meter readings and to install a device which would avoid periodic intrusion.  In return, the Respondent must understand that not to keep an appointment is a nuisance.  I hope the parties will follow the dictates of common sense.

CONCLUSIONS OF LAW



The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint of Robert P. Gasparro against PECO Energy Company at Docket No. C-00015482 is sustained in part.



2.
That the Respondent shall make, and the Respondent shall agree on, an appointment for a visit of the Complainant’s residence for the purpose of installing an automatic meter reading device and of obtaining actual readings of the Complainant’s meters within 20 days of the entry of the Commission’s Final Order.

Date:  ________________

____________________________________________






KY VAN NGUYEN






Administrative Law Judge

(a)
Robert P. Gasparro v. PECO Energy Company.

(b)
Complaint filed 5/29/01 alleging that Respondent had not read Complainant’s meters in over 4 years resulting in bills based on inflated consumption.  Answer and new matter filed 6/21/01.  Hearing held 10/1/01.  Respondent was represented by counsel; Complainant proceeded unrepresented.

(c)
ALJ Nguyen issued an Initial Decision sustaining the complaint in part and ordering Respondent to install an automatic meter reading device within 20 days of the Commission Order approving the Initial Decision.

� 	The Complainant is an attorney (N.T. 18, 19).





� 	Section 332(a) of the Public Utility Code provides:





  “(a)  Burden of proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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