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HISTORY OF THE PROCEEDING



On June 28, 2001, James U. Reid, Sr. (Complainant) filed a Complaint against the Philadelphia Gas Works (PGW or Respondent) alleging, inter alia, that his AMR meter is interfering with his TV reception; that he wants to know the specifications of the AMR; that if the information can't be provided, he insists upon its removal at PGW's expense.  In addition, Complainant averred that the AMR was installed without his permission or knowledge.



PGW duly filed an Answer averring, inter alia, that it did install an Automatic Reading Device (AMR) at Complainant's address; that PGW has no knowledge that the AMR interferes with Complainant's TV reception; and proof thereof is demanded.  In further Answer, PGW denied that it installed the AMR without Complainant's knowledge because Complainant or a member of his household had to provide PGW with access to the premises to install the meter; and that installation of the AMR device is a condition of service under PGW's Gas Service Tariff §3.21 (a) which was approved by the Commission.  PGW seeks dismissal of the Complaint.



A hearing was held on November 8, 2001.  Complainant appeared and testified on his own behalf.  Respondent was represented by counsel, presented one witness and introduced four exhibits (three at the hearing and one late-filed).

FINDINGS OF FACT



1.
Complainant is James U. Reid, Sr. of 5814 Hadfield Street, Philadelphia, PA 19143.



2.
Complainant is a customer of PGW and on or about June 25, 1997, PGW installed an Automatic Meter Reading Device (AMR) in Complainant's home (N.T. 52).



3.
Complainant testified that he has Direct TV in his home and does not have any problem with reception.  However, with respect to local channels 3 and 6 (which he does not get through Direct TV), Complainant has TV reception interference.  Complainant uses a rabbit ear antenna to receive all local TV channels, i.e., 3, 6, 10, 12, 17, 23, 48, 57.  Complainant does not have TV interference on the local channels, except for channels 3 and 6 (N.T. 9-10, 18, 24-25, 73-75).



4.
Complainant testified that he believes that the PGW AMR device "most likely" or "could possibly" cause the TV interference.  Complainant also stated that "there is a likelihood" that the AMR device causes the TV interference (N.T. 11, 12, 27).



5.
The PGW witness testified that the AMR operating information was as follows:

1.
Voltage of AMR Unit Battery – 3 volts

2.
Transmitting frequency – 900 megahertz

3.
AMR Power generates from a 3 volt battery

(PGW Exhibit 1; N.T. 19, 20, 49).



6.
The PGW witness testified that the AMR has an operating radius of approximately 1,000 feet; that a PGW truck which reads the AMRs takes about five minutes to read a block of homes; that the readings take place from 8:30 a.m. to 4:30 p.m.; that when the truck passes a home, the AMR in the home is activated and the reading takes place; that after the reading, the AMR no longer sends out a signal and is dormant (N.T. 45-49, 50-52, 55).



7.
On March 5, 2001, a PGW representative visited Complainant's home and checked the AMR and found it to be operating properly (N.T. 82-83).



8.
There have been no other complaints about the AMRs on Complainant's block (N.T. 56-57) or in all years of operation (N.T. 70).



9.
PGW's Gas Tariff provides that the installation and periodic inspection and maintenance of an automatic meter reading device is a condition to continued gas service (PGW Exhibit No. 3; N.T. 62-64).

DISCUSSION



In this matter, Complainant seeks the removal of the Automatic Meter Reading Device (AMR) installed by PGW in his home because, inter alia, he asserts that it interferes with his television reception on channels 3 and 6.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.§332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In the instant matter, Complainant is the party seeking affirmative relief and therefore he has the burden of proof.

The Pennsylvania Supreme Court has held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



In addition to determining whether the party having the burden has satisfied the burden of proof, care must be exercised to insure that any finding of fact necessary to support the Commission’s adjudication is supported by substantial evidence.  The term “substantial evidence” has been defined by the Pennsylvania appellate courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep't of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



In this proceeding, Complainant testified that he has Direct TV and does not have any problem with reception of the channels he receives through Direct TV.  However, as to local TV channels, he uses a rabbit ear antenna and has no TV interference with any of the local stations except for Channels 3 and 6.  Complainant attributes this interference to PGW's AMR device.  However, Complainant presented no substantial evidence other than his belief to support his contention that the AMR was at fault.



Thus, Complainant's testimony was that he believes that the PGW AMR Device "most likely" or "could possibly" be the cause, or that "there is a likelihood" that it was the cause.  There simply was no clear, convincing and substantial evidence demonstrating that allegation; as was Complainant's burden to produce.



On the other hand, the PGW witness testified that PGW's AMR has an operating radius of approximately 1,000 feet; that the PGW truck which reads the AMRs takes about five minutes to read an entire block of homes similar to the block where Complainant lives; that readings take place during the daytime (8:30 a.m. to 4:30 p.m.); that when the truck passes a home, the AMR in the home is activated and a reading takes place; and that after the reading, the AMR no longer sends out a signal and is dormant.  Further, the PGW witness testified that on March 5, 2001, a PGW representative visited Complainant's home and checked the AMR, and found it to be operating properly.  Significantly also is the fact that there have been no other complaints about alleged TV interference from AMRs from other customers on Complainant's block or any such complaints since the AMRs have been in service.



Upon consideration of all of the foregoing, the Administrative Law Judge finds and concludes that Complainant has failed to meet his burden of proof by a preponderance of the evidence.



It must also be noted that PGW's tariff (PGW Exhibit No. 3) provides, inter alia,

3.2.a.
The installation and periodic inspection and maintenance of an automatic meter reading device will be a condition to continued gas service.  . . .

This tariff provision has been duly approved by the Pennsylvania Public Utility Commission; and PGW and its customers are bound by it.  Moreover, applicable case law has held that Commission-approved tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Company v. Pa. P.U.C., 437 A.2d 1067 (1981); Behrend v. Bell Telephone Co., 242 Pa. Super. Ct. 47, 363 A.2d 1152 (1976).  Thus, a mandated condition of continued PGW gas service is the installation, inspection and maintenance of an AMR.



Under these circumstances, the Complaint must be dismissed.  It must also be noted, however, that PGW has indicated that it will remove the AMR, at its sole cost, if, as and when Complainant desires to cease being a PGW customer.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to meet his burden of proof.



3.
The utility and its customers are bound by Commission-approved tariffs.

ORDER



THEREFORE,



IT IS ORDERED:


1.
That the Complaint of James U. Reid, Sr. against Philadelphia Gas Works at Docket No. C-20015809 is hereby dismissed.



2.
That this matter be marked closed.

__________________________

______________________________________
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