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Duquesne Light Company filed a request for recovery of Revenue Neutral Reconciliation tax liability producing rates above the rate cap and a Petition for Waiver
Docket Number:

R-00016854



ORDER
BY THE COMMISSION:

 
On October 29, 2001, Duquesne Light Company (Duquesne) filed pursuant to Section 2810 of the  Electricity Generation Customer Choice and Competition Act (Customer Choice Act) 66 Pa. C.S. §§ 2810 and 52 Pa. Code Section 54.91 et seq. for an increase in its State Tax Adjustment Surcharge to recover Revenue Neutral Reconciliation (RNR) tax liability producing rates above the rate cap.  The filing was made as a single issue rate proceeding pursuant to Section 1308(a) of the Public Utility Code, 66 Pa. C.S. §1308(a) to recover an increase in state taxes incurred pursuant to its revenue neutral reconciliation (RNR) liability. 

On September 29, 2001, The Pennsylvania Department of Revenue (DOR) published in the Pennsylvania Bulletin notice of an increase in the RNR for calendar year 2002.  The rate increased the electric utility gross receipts tax (GRT) from 44 mills to 60 mills.  31 Pa.B 5507 (September 29, 2001).  On November 30, 2001, DOR published  in the Pennsylvania Bulletin a revised RNR rate of 59 mills for calendar year 2002.  The revision was necessary due to revised electric gross receipts data and the identification of additional tax payments that should be included in the RNR calculation.
Section 2804(16) of the Customer Choice Act, 66 Pa. C. S. § 2804(16)  provides for collection of the RNR tax liability from utility customers.  Regulations at 52 Pa. Code §§ 54.91 et seq. set forth the procedures for an electric distribution utility to follow in order to collect RNR tax increases.  Duquesne’s instant filing has been submitted pursuant to, and in compliance with, these regulations.  

Duquesne’s current rates are slightly below the statutory rate cap virtue of the application of its current STAS, defined in its tariff Rider No. 10 to Duquesne’s Tariff Pa. P.U.C. Electric No. 22.  Duquesne’s current STAS  of (0.6417%) results in an annual refund to customers of approximately $5.7 million and is slated to be applicable through December 31, 2001. Duquesne estimates that a 16 mill increase in the RNR tax rate for the calendar year 2002 will create an estimated tax liability of $15 million, or a 2.18% increase.  Recovery of the 2002 RNR tax liability will most likely produce rates above Duquesne’s existing rate cap.

With this single issue rate filing, Duquesne has simultaneously filed a petition to waiver, inter alia, the schedule for filing and implementing a new STAS rate based on the change in the RNR and to delay the effective date of the new STAS rate until early March 2002 to coincide with the expiration of Duquesne’s Competitive Transition Charge (CTC) for Duquesne’s Rate RS customers.  Duquesne proposes to file a new calculation incorporating the change in the RNR by December 31, 2001 to provide 60 days notice of the STAS change which is to go into effect in March 2002.  Duquesne further proposes to allow the current STAS of (.6417%) to remain in effect until the last day of C TC recovery for Rate RS customers.  
On November 13, 2001, November 28, 2001, November 30, 2001, December 7, 2001, PECO  Energy Company, the Office of Small Business Advocate, Duquesne Industrial Intervenors, and Mid-Atlantic Power Suppliers Association, respectively, each filed a Petition to Intervene.

On  November 19, 2001, the Office of Consumer Advocate (OCA) filed a formal complaint docketed at R-00016854C0001 to ensure that any increase in Duquesne’s rates above the current rate cap level is just and reasonable.  The objective of the OCA’s complaint is to protect the interest of Duquesne’s customers.  This complaint has been assigned to the Office of Administrative Law Judge for disposition.  On December 10, 2001, Duquesne filed an answer to the OCA’s complaint.

On December 14, 2001, Duquesne, OCA, OSBA, DII, and MAPSA filed a Joint Settlement Agreement (Settlement Agreement) relating to various issues in Duquesne’s instant filing. Among other things, the Settlement Agreement would allow Duquesne to recover its RNR tax liability in its STAS calculation to be filed by December 31, 2001, and to be effective in March 2002 for all of its customers, except its Rate RA and Rate RH customers, between March 2002 and December 31, 2002.  Duquesne would be permitted to recover the portion of its RNR liability for Rate RH and Rate RA customers that does not exceed an existing statutory rate cap.  Any RNR liability that is not recovered would be deferred.  

As to the Settlement Agreement proposing the use of a deferral mechanism, including the 6 percent carrying charge, for recovery of this tax increase, we do not believe it is in the public interest.  If the utility incurs additional tax liability next year which it cannot recover under its rate caps, then customers in 2003 will face that new tax liability plus the unrecovered tax liability from this year in addition to the carrying charges on the deferred tax liability.  We are not satisfied with the terms of the Settlement Agreement that simply delay the recovery of these expenses to a future period.  

Upon full consideration of the matter before us, we find that approval of the original filing, as modified by this Order, is in the public interest.  Based upon the information submitted, we are satisfied that the proposed rates, as modified herein, accurately reflect known and measurable changes in Duquesne’s state tax liability and, thus, are just and reasonable within the meaning of Section 2804(16)(ii).  However, our approval of these proposed rates does not preclude the Commission from considering the further issues raised in the pending complaint against the filing. Adjudication of the complaint should be completed in 60 days.

Accordingly, Duquesne shall file a compliance STAS calculation to be effective on January 1, 2002.  The calculation will use the most recently available utility revenues and the newly revised GRT tax rate of 59 mills. 


As to customer notice, Duquesne proposes to notify its customers by bill insert as soon as practicable.  In addition, Duquesne will distribute a news release containing a description of the effect of the STAS to the major newspapers in its service areas.  Pursuant to 52 Pa. Code § 53.45(g), requirements for public notice of the proposed rate change shall be given in the manner we so direct and we agree with the method of notification proposed by Duquesne;  THEREFORE,


IT IS ORDERED:

1.  That the filing by Duquesne Light Company for recovery of the Revenue Neutral Reconciliation tax increase and other state tax adjustments through the State Tax Adjustment Surcharge, is hereby approved as modified herein and subject to later adjudication of the Complaint filed by the Office of Consumer Advocate at R‑00016854C0001.


2.  That Duquesne Light Company’s petition to waiver, inter alia, the schedule for filing and implementing a new STAS rate based on the change in the RNR and to delay the effective date of the new STAS rate until early March 2002 to coincide with the expiration of Duquesne’s Competitive Transition Charge (CTC) for Duquesne’s Rate RS customers is not granted.

3.  That Duquesne Light Company file its final STAS calculation with a tariff supplement to become effective on January 1, 2002.


4.  That Duquesne Light Company reflect in its generation and transmission charges, for purposes of the Price to Compare, that portion of its tax liability which is attributable to sales of electricity.


5.   That Duquesne Light Company institute public notice of the RNR surcharge by way of customer bill inserts, and by news release to major newspapers and radio and television stations in its service areas.  


6.  That the Petitions to Intervene filed by PECO Energy Company, Office of Small Business Advocate, Duquesne Industrial Intervenors, and the Mid-Atlantic Power Suppliers Association are hereby granted.   


7.  That the Office of Trial Staff recommendations are granted, in part, and denied, in part, as consistent with this Order.  



8.  That the Office of Administrative Law Judge shall process the complaint against this filing in such a manner as to allow the Commission to adjudicate the complaints within sixty (60) days of the entry date of this Order.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2001    

ORDER ENTERED:   December 21, 2001
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