BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

S. Theodore Blumenfeld

:               


         v.                

:       Docket No. C-20016344                                   

Verizon Pennsylvania, Inc.
:       

Initial Decision Granting Motion To Dismiss  

Before 

Herbert S. Cohen 

Administrative Law Judge 

History of the Proceeding    



On or about October 24, 2001, Complainant, S. Theodore Blumenfeld, Esq., with offices at 683 Meadowbrook Drive, Huntingdon Valley, Pennsylvania, filed a Formal Complaint at Docket No. C-20016344, against respondent Utility, Verizon Pennsylvania, Inc. The gravaman of the complaint is that Complainant was not advised by respondent Utility that there would be an additional charge of $120.00 relative to inside wiring work that was performed by respondent Utility in a certain multi-story building at 123 South Broad Street, Suite 1230, Philadelphia, Pennsylvania. Respondent alleges it “ran inside wiring (wiring on the customer’s side of the network interface device [“NID”] from the building’s NID to the complainant’s telephone closet, located in the complainant’s building. At the same time, Verizon PA marked the line to identify it as being for the complainant’s phone.”  



Responding to the complaint, respondent Utility filed a timely Answer, New Matter and a Motion to Dismiss the Complaint. The Motion to Dismiss is predicated upon respondent’s contention that “the facilities and activities in question are outside the jurisdiction of the Commission.”  



Complainant filed a Response to the Motion to Dismiss, wherein, inter alia, he submitted that he never was told that “there would be a charge in addition to the $75.00 one time charge to connect service to the network interface device. The $75.00 one time charge has been paid.” Additionally, Complainant advises that he “is not dissatisfied with the work that was performed, if any, but rather with the $120.00 charge therefore.”   

Findings of Fact 


1.  Complainant has an office at 683 Meadowbrook Drive, Huntingdon Valley, Pennsylvania.  



2.  Complainant is a customer of respondent, Verizon Pennsylvania, Inc. under account 215-772-9400 and is provided service at 123 South Broad Street, Suite 1230, Philadelphia, Pennsylvania.   



3.  Subject complaint involves wiring work performed by respondent Utility on June 1, 2001, at Complainant’s office suite at 123 South Broad street, Philadelphia, Pennsylvania. Subject work allegedly involved respondent running inside wiring, namely, wiring on the customer’s side of the network interface device [“NID”] from subject building’s NID to the Complainant’s telephone closet, located in subject building. Respondent also marked the line to identify it as being for Complainant’s phone.  



4.  Complainant ordered respondent to connect 215-772-9400, for which he was allegedly informed there would be a “one time” charge. Complainant has paid  $75.00. Respondent charged Complainant an additional sum of $120.00 for inside wiring work relative to telephone number 215-772-9400. 



5.  Respondent charges for maintenance visits if the facilities in question are on the customer’s side of the NID.  



6.  Complainant is not dissatisfied with the work that was performed, if any, but rather with the additional $120.00 charge.   

Discussion   



Respondent’s Motion seeks dismissal of the complaint based upon the Commission’s lack of subject matter jurisdiction. Stated otherwise, does the Commission have jurisdiction over customer complaints involving wiring work performed by a Utility on the customer’s side of the network interface device (“NID”)? Respondent states it does not, and I agree for the reasons hereinafter set forth.  



The Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only when such dismissal is clearly warranted and free from doubt. Interstate Traveller Services, Inc. v. Commonwealth Department of Environmental Resources, 486 Pa. 536, 406 A. 2d 1020 (1979). In addition to the foregoing the Commission’s procedural rules provide that “in no event, except in the case of a non-contested proceeding shall the pleadings, or any part thereof, be considered as evidence of a fact other than that of filing thereof unless offered and received into evidence.” 52 Pa. Code §5.405(b). Thus, in the presence of substantial factual issues, a hearing is contemplated and necessary.   



The pleadings in the instant case do raise factual issues, namely, what work did respondent actually perform for which it charged Complainant, $120.00 and what representations were made to Complainant about there being an additional charge of $120.00 over and above the $75.00 which Complainant asserts was the only charge he was led to expect? However, in the instant proceeding, respondent has raised the issue of the Commission’s subject matter jurisdiction to decide this matter in an evidentiary hearing. In this regard this Commission has stated that pursuant to Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), it may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. The Commission further stated “It is well settled that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion. Lehigh valley Power Committee v. Pennsylvania Public Utility Commission, 128 Pa. Commonwealth Ct. 259, 563 A. 2d 548 (1989); Lehigh Valley Power Committee v. Pennsylvania Public Utility Commission, 128 Commonwealth Ct. 276, 563 A. 2d 557 (1989).”  



A hearing in the instant proceeding is not necessary, because as later will be set forth, the facilities and activities in question, wiring work performed on the customer’s side of the NID, is outside the jurisdiction of the Commission. 



The matter of the Commission’s jurisdiction in disputes involving inside wiring was recently decided by Administrative Law Judge Wayne L. Weismandel in the matter of Leslie D. Jacobson v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00594475, (Initial Decision Granting Motion To Dismiss, Issued June 28, 1999). There, the Complainant alleged that respondent refused to replace substandard inside wiring located at Complainant’s residence without charging for the replacement, despite Complainant’s subscription to respondent’s “Maintenance Agreement for Inside Wire” at a cost of $1.25 per month.  



Judge Weismandel’s discussion of the pertinent issues are equally applicable here and is set forth as follows: 

With respect to maintenance of inside wiring, all jurisdictional local exchange companies were required to detariff customer wiring services, effective January 1, 1987. Re Detariffing of Inside Wire, 62 PA PUC 511 (1986), 79 PUR4th 407 (1987). Consequently, “[t]he terms and rates for this service [are] not…regulated by this Commission.” 62 PA PUC at 512. 

The deregulated inside wiring services and charges of respondent are not offered under tariff, but are private and competitive in nature. Complainant may use the services of tradesmen to replace the substandard inside wiring in complainant’s residence if respondent’s charge is unacceptable. ……..  

The mere fact that a party to an action qualifies as a regulated public utility does not confer subject matter jurisdiction on the Commission. Cf., DeFrancesco v. Western Pennsylvania Water Co.,  499 Pa. 374, 453 A.2d 595 (1982)……..   



In the instant matter, Verizon raises the same jurisdictional objections as was raised by the former Bell Atlantic-Pennsylvania, Inc. in the above-referenced Jacobson case, namely, “charges for inside wire service are not tariffed, and are not regulated by the Commission,” and “the fact that a corporation is a public utility does not make every service performed by it a public utility service subject to Commission jurisdiction and regulation,” so that “since the customer’s dispute involves inside wiring, which is not regulated by the Commission, the Commission lacks jurisdiction to review or address the disputed charges in the amount of $120.00 that were incurred  on June 1, 2001.”  



In view of the foregoing authority, I conclude the Commission lacks subject matter jurisdiction over this Complaint. Accordingly, respondent’s Motion to Dismiss must be granted. However, Complainant is not precluded from pursuing alternative relief in this matter. He may bring a similar action in any other legal forum that can entertain his complaint.  

Conclusions of Law  



1.  The Commission has jurisdiction over the parties to the above-captioned Complainant.    



2.  The Commission lacks subject matter jurisdiction over the above-captioned Complaint.  



3. With respect to inside customer wiring services, all jurisdictional local exchange companies were required to detariff customer wiring services, effective January 1, 1987.  



4.  The deregulated inside wiring services and charges of respondent are not offered under tariff, but are private and competitive in nature.  



5.  The mere fact that a party to an action is a regulated public utility does not divest the courts of original jurisdiction.  

Order  




THEREFORE, 




IT IS ORDERED:  



1. That the Motion to Dismiss the Complaint filed by S. Theodore Blumenfeld at Docket No. C-20016344 against respondent Verizon Pennsylvania, Inc. is granted. 



2.  That the Complaint filed by S. Theodore Blumenfeld at Docket No. C-20016344 against respondent Verizon Pennsylvania, Inc. is dismissed and the record marked closed.      

Dated: ____________________             ________________________

                                                                 Herbert S. Cohen 

                                                                  Administrative Law Judge
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