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ORDER
BY THE COMMISSION:

 
On October 29, 2001, PECO Energy Company (PECO) filed Supplement No. 33 to Electric - Pa. P.U.C. No. 3 for an increase in its State Tax Adjustment Surcharge (STAS) pursuant to Section 2810 of the  Electricity Generation Customer Choice and Competition Act (Customer Choice Act) 66 Pa. C.S. §§ 2810 and 52 Pa. Code Section 54.91 et seq. The filing was made as a single issue rate proceeding pursuant to Section 1308(a) of the Public Utility Code, 66 Pa. C.S. §1308(a) to recover an increase in state taxes incurred pursuant to its revenue neutral reconciliation (RNR) liability.  The filing also refunds to customers the net of the 2002 and 2001 RNR, as well as various Capital Stock PURTA effects previously deferred.


PECO is seeking recovery of RNR taxes on its transmission and distribution revenues that do not cause it to exceed the transmission and distribution rate cap.  PECO is also seeking recovery of RNR taxes on its competitive transition charge (CTC), intangible transition charge (ITC) and generation revenues in amounts that will cause its rates to exceed the generation rate cap.

On September 29, 2001, The Pennsylvania Department of Revenue (DOR) published in the Pennsylvania Bulletin notice of an increase in the RNR for calendar year 2002.  The rate increased the electric utility gross receipts tax (GRT) from 44 mills to 60 mills.  31 Pa.B 5507 (September 29, 2001).  On November 30, 2001, DOR published  in the Pennsylvania Bulletin a revised RNR rate of 59 mills for calendar year 2002.  The revision was necessary due to revised electric gross receipts data and the identification of additional tax payments that should be included in the RNR calculation.
 Section 2804(16) of the Customer Choice Act, 66 Pa. C. S. § 2804(16)  provides for collection of the RNR tax liability from utility customers.  Regulations at 52 Pa. Code §§ 54.91 et seq. set forth the procedures for an electric distribution utility to follow in order to collect RNR tax increases.  PECO’s instant filing has been submitted pursuant to, and in compliance with, these regulations. 

On December 4, 2001, PECO filed revised attachments which reflect the effect of the RNR rate changing from 16 mills to 15 mills for 2002.  PECO’s tariff filing becomes effective on 60 days notice for service rendered on and after January 1, 2002.  PECO’s revised calculation is based on a GRT tax rate of 59 mills.  The calculation puts into effect a STAS of 1.55% and produces rate above the generation rate cap.  The 1.55% STAS rate reflects a net increase in RNR tax liability of $39.0 million; a decrease in Capital Stock Tax liability of $12.4 million; a decrease in PURTA liability of $1.1 million; and an excess refund due to customers of $0.2 million.  The total tax liability associated with the STAS rate of 1.55% is $27.4 million, after being grossed up for the effect of the GRT.  The 1.55% STAS would cause PECO to exceed its generation rate cap by approximately $34.8 million and to fall below its Distribution and Transmission rate cap by $45 million.

On November 28, 2001, November 30, 2001, and December 7, 2001 the Office of Small Business Advocate, Philadelphia Area Industrial Energy Users Group, and Mid-Atlantic Power Suppliers Association respectively, each  filed a Petition to Intervene in the instant proceeding as a full party.

On November 19, 2001, the Office of Consumer Advocate (OCA) filed a formal complaint docketed at R-00016856C0001 to ensure that any increase in PECO’s rates above the current rate cap level is just and reasonable.  The objective of the OCA’s complaint is to protect the interest of PECO’s customers.  This complaint has been assigned to the Office of Administrative Law Judge for disposition.  On December 4, 2001, PECO answered the OCA’s complaint.

On December 14, 2001, PECO, OCA, OSBA, PAIEUG, and MAPSA filed a Joint Settlement Agreement (Settlement Agreement) relating to various issues in PECO’s instant filing.  Among other things, the Settlement Agreement would permit PECO to establish new rates that do not in the aggregate exceed the total effective rate as of January 1, 1997 for each individual rate class.  On January 1, 2002, PECO would be permitted to adjust its rates to recover approximately $40 million of its Year 2002 RNR related tax obligations.  PECO’s generation-related RNR tax expense would be recovered through a base rate adjustment to its energy and capacity rates, and all other RNR tax expense would be recovered through its STAS mechanism.  
As to the Settlement Agreement proposing the use of a deferral mechanism, including the 6 percent carrying charge, for recovery of this tax increase, we do not believe it is in the public interest.  If the utility incurs additional tax liability next year which it cannot recover under its rate caps, then customers in 2003 will face that new tax liability plus the unrecovered tax liability from this year in addition to the carrying charges on the deferred tax liability.  We are not satisfied with the terms of the Settlement Agreement that simply delay the recovery of these expenses to a future period.  

Upon full consideration of the matter before us, we find that approval of the original filing, as modified by this Order, is in the public interest.  Based upon the information submitted, we are satisfied that the proposed rates, as modified herein, accurately reflect known and measurable changes in PECO’s state tax liability and, thus, are just and reasonable within the meaning of Section 2804(16)(ii).  However, our approval of these proposed rates does not preclude the Commission from considering the further issues raised in the pending complaint against the filing. Adjudication of the complaint should be completed in 60 days.

Accordingly, PECO shall file a compliance STAS calculation to be effective on January 1, 2002.  The calculation will use the most recently available utility revenues and the newly revised GRT tax rate of 59 mills. 


As to customer notice, PECO proposes to notify its customers by bill insert as soon as practicable.  In addition, PECO will distribute a news release containing a description of the effect of the STAS to the major newspapers in its service areas.  Pursuant to 52 Pa. Code § 53.45(g), requirements for public notice of the proposed rate change shall be given in the manner we so direct and we agree with the method of notification proposed by PECO;  THEREFORE,

IT IS ORDERED:

1.  That the filing by PECO Energy Company for recovery of the Revenue Neutral Reconciliation tax increase and other state tax adjustments through the State Tax Adjustment Surcharge, is hereby approved as modified herein and subject to later adjudication of the Complaint filed by the Office of Consumer Advocate at R‑00016856C0001.

2.  That Supplement No. 3 to Electric - Pa. P.U.C. No. 33 is hereby approved and that PECO Energy Company file a compliance tariff supplement with its final STAS calculation to become effective on January 1, 2002.


3.  That PECO Energy Company reflect in its generation and transmission charges, for purposes of the Price to Compare, that portion of its tax liability which is attributable to sales of electricity.


4.   That PECO Energy Company institute public notice of the RNR surcharge by way of customer bill inserts, and by news release to major newspapers and radio and television stations in its service areas.  

5. That the Petition to Intervene filed by the Office of Small Business Advocate, Philadelphia Area Industrial Energy Users Group, and the Mid-Atlantic Power Suppliers Association as a full party is hereby granted.


6.  That the Office of Trial Staff recommendations are granted, in part, and denied, in part, as consistent with this Order.  



7.  That the Office of Administrative Law Judge shall process the complaint against this filing in such a manner as to allow the Commission to adjudicate the complaints within sixty (60) days of the entry date of this Order.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  December 19, 2001    

ORDER ENTERED:   December 21, 2001
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