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This Initial Decision confirms my oral ruling granting the motion of The Peoples Natural Gas Company d/b/a Dominion Peoples (Respondent) and dismissing, with prejudice, the complaint filed against the Respondent by the Madison Temple Church of God c/o Rev. Roderick Wilson (Complainant) for the failure of the Complainant to be present at the hearing and prosecute the complaint.

History of the Proceeding



The complaint in this proceeding, alleging a dispute pertaining to estimated billings, was filed on June 29, 2001, and the answer was filed on July 23, 2001.  By letter dated October 29, 2001, the parties were notified that this case was scheduled for a hearing to be held at 10:00 a.m. in an 11th Floor Hearing Room, in the State Office Building, 300 Liberty Avenue, in Pittsburgh on Thursday, December 6, 2001.  I issued a Prehearing Order on October 31, 2001, which, among other things, reminded the parties of the date, time and location of the scheduled hearing.  The Complainant was not present at the time set for the commencement of the hearing, and the hearing was recessed until 10:30 a.m. on December 6, 2001.  As the Complainant remained absent at the 10:30 a.m. commencement of the hearing, the Respondent moved that the complaint be dismissed, with prejudice, for the failure to prosecute the complaint.

Discussion

The Commission satisfied the requirement of affording the Complainant with administrative due process, by providing timely notice of the hearing on this complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984)
.  The Commission’s letter of October 29, 2001, as well as my Prehearing Order of October 31, 2001, which each informed the parties of the day, date and time of the hearing in this case, were mailed to both the Complainant and the person identified as its attorney at the addresses provided on the formal complaint form.  Accordingly, it is presumed that both the Complainant and the person identified as its attorney received both the Commission’s notice of the hearing and my Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982).  Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  

When neither the Complainant, nor the individual identified as its attorney, were present in the Hearing Room at the scheduled 10:00 a.m. commencement of the hearing on the complaint, I recessed the hearing until 10:30 a.m. to allow for a possible late arrival of either the Complainant or the person identified as its attorney.  In doing so, I noted that the address for the Complainant was in Monessen, PA, while the address for the person identified as its attorney was in New Haven, CT.  When the hearing reconvened at 10:30 a.m., neither the Complainant, nor the person identified as its attorney were present.  Further, no communication had been received from the Complainant or the person identified as its attorney in response to either the Commission’s letter or my Prehearing Order.

The Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995.  Additionally, as this is not a residential account, the provisions of the Commission’s regulations at 52 Pa. Code, Chapter 56, are not applicable to this proceeding.  According to counsel for the Respondent, as of the date of the hearing, the balance on the Complainant’s account for gas service is in excess of $2,000.00.  The entire balance on this account that remains past due at the time the Commission’s Order in this case is entered, is due and payable in full.

ORDER

In consideration of the foregoing, IT IS ORDERED THAT:

1.
The motion of The Peoples Natural Gas Company d/b/a Dominion Peoples for the dismissal, with prejudice, of the complaint filed against it by the Madison Temple Church of God c/o Rev. Roderick Wilson, for the failure to prosecute the complaint is granted.

2.
The complaint of the Madison Temple Church of God c/o Rev. Roderick Wilson against The Peoples Natural Gas Company d/b/a Dominion Peoples, at Docket No. C‑20015819, is dismissed, with prejudice, for the failure to prosecute the complaint.

3.
Within 15 days of the date on which the Commission’s Order in this case is entered, The Peoples Natural Gas Company d/b/a Dominion Peoples shall tender to the Madison Temple Church of God c/o Rev. Roderick Wilson a bill for the total net past due balance on the account for natural gas service.

4.
Within 30 days of the date on which the Commission’s Order in this case is entered, the Madison Temple Church of God c/o Rev. Roderick Wilson shall pay to The Peoples Natural Gas Company d/b/a Dominion Peoples the total net past due balance on its account for natural gas service from The Peoples Natural Gas Company d/b/a Dominion Peoples.

5.
If the Madison Temple Church of God c/o Rev. Roderick Wilson fails to comply with this Order, The Peoples Natural Gas Company d/b/a Dominion Peoples is authorized to terminate its gas service upon compliance with the applicable provision of the Public Utility Code, 66 Pa. C. S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code, §§55.1, et seq.
Dated:  December 6, 2001
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� In addition to providing its own address, the Complainant also provided the name and address of an individual identified as its attorney.  I noted on-the-record that no entry of appearance had been filed by any attorney on behalf of the Complainant in this case.
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