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History Of The Proceeding

On December 4, 2000, Samall Associates, Inc. (complainant) filed a formal complaint (Complaint) against Delaware Valley Utilities, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-00004517.  Complainant’s Complaint alleges that respondent is demanding what the complainant characterizes as “a second capital contribution” before allowing complainant to increase its wastewater discharge into respondent’s wastewater treatment system.  Complainant alleges that this violates the provisions of the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. §101 et seq., found at 66 Pa.C.S. §§1301, 1304, 1501 and 1502.  As relief, complainant requested that the Commission find that it is entitled to connect to respondent’s system without “payment of a second capital contribution or any similar type payment”, order respondent to connect additional units submitted on behalf of complainant up to the capacity level of 34,000 gallons per day (gpd), and “fine”
 respondent $1,000 per day “since its illegal request for a second capital contribution”
.

On December 15, 2000, respondent filed and served its answer (Answer), denying the material averments of the Complaint, and requesting that the Complaint be dismissed.  Also on December 15, 2000, respondent filed and served its Motion For Summary Judgment Or To Dismiss For Insufficiency Of Substance Or, Alternatively, Petition For Expedited Relief Without Evidentiary Hearing (First Summary Judgment Motion).

On January 4, 2001, complainant filed its answer to respondent’s First Summary Judgment Motion.

By Notice dated January 4, 2001, an Initial Prehearing Conference was scheduled for February 1, 2001, and the case was assigned to Administrative Law Judge (ALJ) Morris J. Solomon.

By Prehearing Order (Prehearing Order) dated January 4, 2001, ALJ Solomon ordered the parties to submit prehearing conference memoranda, confer as to the possibility of arriving at a stipulation of facts, and prepare a proposed briefing schedule, all by January 26, 2001.

By Order Sur Motion For Summary Judgment Or To Dismiss For Lack Of Substance Or Alternatively, Petition For Expedited Relief Without Evidentiary Hearings dated January 19, 2001, ALJ Solomon denied respondent’s First Summary Judgment 

Motion.

On January 22, 2001, complainant filed and served Objections to certain Interrogatories propounded by respondent on January 11, 2001.

In accordance with ALJ Solomon’s Prehearing Order, on January 26, 2001, complainant filed and served its Prehearing Memorandum.

On January 29, 2001, respondent filed (served January 26, 2001) its Prehearing Memorandum.

On January 30, 2001, respondent filed (served January 26, 2001) Objections to certain Interrogatories propounded by complainant, a Motion For Protective Order Regarding Answers to Respondent’s Interrogatories Propounded by Complainant (Protective Order Motion), and a Motion To Compel Answer (Motion to Compel) directed to the Interrogatories to which complainant had objected on January 22, 2001.

The Initial Prehearing Conference occurred as scheduled on February 1, 2001.  Both parties waived the use of a court reporter; consequently, no transcript of the proceeding was produced.

By Prehearing Order dated February 1, 2001, ALJ Solomon established a schedule for the submission of written testimony, holding of evidentiary hearings, and submission of Briefs.  ALJ Solomon’s February 1, 2001 Prehearing Order also contained specific directives with respect to the contents of Briefs.

On February 5, 2001, complainant filed and served its answer to respondent’s Motion to Compel.

On February 8, 2001, complainant filed and served its answer to respondent’s Protective Order Motion.

By Hearing Notice dated February 12, 2001, an Initial and further Hearing were scheduled for May 16 and 17, 2001.

By Order Sur Motion For Protective Order dated February 20, 2001, ALJ Solomon denied respondent’s Protective Order Motion.

By Order Granting Respondent’s Motion To Compel issued March 15, 2001, ALJ Solomon granted respondent’s Motion to Compel and ordered complainant to answer the Interrogatories within ten days.

By letter dated March 30, 2001, counsel for complainant, on behalf of himself and counsel for respondent, advised ALJ Solomon of a proposed revised schedule for the submission of written testimony, holding of evidentiary hearings, and submission of Briefs.

By Amended Prehearing Order dated April 10, 2001, ALJ Solomon adopted the schedule set forth in complainant’s counsel’s letter of March 30, 2001.

By Hearing Cancellation/Reschedule Notice dated April 11, 2001, the Initial and further Hearing in this case were rescheduled for June 5 and 6, 2001.

Under cover letter dated April 20, 2001, complainant submitted the written direct testimony of Dennis M. Kalbarczyk (Samall Statement No. DMK-1 and accompanying Exhibits DMK-1 through DMK-11).

On April 26, 2001, respondent filed and served its Motion To Strike Portions Of Testimony, directed to specific portions of the written direct testimony of Dennis M. Kalbarczyk.

On April 30, 2001, respondent filed (served April 27, 2001) its Motion For Summary Judgment (Second Summary Judgment Motion).

On May 9, 2001, complainant filed (served May 8, 2001) its answer to respondent’s Motion To Strike Portions Of Testimony, filed April 26, 2001.

By Order Denying Motion To Strike Portions Of Prepared Testimony dated May 14, 2001, ALJ Solomon denied respondent’s Motion To Strike Portions Of Testimony, filed April 26, 2001.

On May 18, 2001, complainant filed and served its answer to respondent’s Second Summary Judgment Motion.

By Amended Prehearing Order dated May 30, 2001, ALJ Solomon adopted a revised schedule for further proceedings in this case as jointly requested by the parties.

By Hearing Cancellation/Reschedule Notice dated June 1, 2001, the Initial and further Hearing were rescheduled for June 25 and 26, 2001.

Under cover letter dated June 7, 2001, respondent submitted the direct written testimony of Michael A. Hunt, Sr. (respondent Statement No. MH-1 and accompanying Exhibits MH-1 through MH-27
) and the direct written testimony of Robert D. Ambrose (respondent Statement No. RDA-1 and accompanying Exhibits RDA-1 and RDA-2).

By letter dated June 15, 2001, counsel for complainant, on behalf of himself and counsel for respondent, advised ALJ Solomon of another proposed revised schedule for the submission of written rebuttal testimony by complainant, and that the parties would stipulate all written testimony into the record without cross-examination, eliminating the scheduled Initial and further Hearing.

By Further Amended Prehearing Order dated June 20, 2001, ALJ Solomon adopted the schedule set forth in complainant’s counsel’s letter of June 15, 2001, and also established July 6, 2001, as the record close date.

By Cancellation Notice dated June 29, 2001, the Initial and further Hearing scheduled for June 25 and 26, 2001, was canceled.

Under cover letter dated July 6, 2001, complainant submitted the written rebuttal testimony of Dennis M. Kalbarczyk (Samall Statement No. DMK-1R and accompanying Exhibits DMK-12 through DMK-20).  Also on July 6, 2001, the parties filed their Stipulation agreeing that the written testimony and accompanying exhibits (Samall Statement No. DMK-1 and Exhibits DMK-1 through DMK-11, respondent Statement No. MH-1 and accompanying Exhibits MH-1 through MH-27
, respondent Statement No. RDA-1 and accompanying Exhibits RDA-1 and RDA-2, Samall Statement No. DMK-1R and accompanying Exhibits DMK-12 through DMK-20) should be stipulated into the record without cross-examination thereon, that there should be no need for hearings in the case, and that the evidentiary record should be closed on July 6, 2001.

By Preliminary Order dated July 12, 2001, ALJ Solomon admitted into evidence Samall Statement No. DMK-1 and the accompanying Exhibits DMK-1 through DMK-11 and Samall Statement No. DMK-1R and the accompanying Exhibits DMK-12 through DMK-20.

On July 18, 2001, respondent filed and served its Motion To Reopen Record for the limited purpose of having an exhibit inadvertently omitted from the Stipulation filed July 6, 2001, admitted into the record.

By letter dated July 24, 2001, counsel for complainant requested that the schedule for filing Main and Reply Briefs be extended to July 31, 2001, for Main Briefs and to August 10, 2001, for Reply Briefs.

By Corrected Briefing Order dated July 26, 2001, ALJ Solomon revised the schedule for submission of Main and Reply Briefs as requested in complainant’s counsel’s letter dated July 24, 2001.

On July 31, 2001, both complainant and respondent filed their respective Main Briefs.

On August 10, 2001, both complainant and respondent filed their respective Reply Briefs.

On August 20, 2001, complainant filed and served its Motions To Strike And To Reopen Record.

On August 24, 2001, respondent filed and served its answer to complainant’s Motions To Strike And To Reopen Record filed August 20, 2001.

On August 31, 2001, complainant filed and served its Motion To Strike, Or In The Alternative, Motion For Permission To File Supplemental Brief.

Also on August 31, 2001, complainant filed and served its Motion For Imposition Of Sanctions.

Also on August 31, 2001, complainant filed and served its Petition For Additional Hearings Or, In The Alternative, Petition For Oral Argument.

On September 12, 2001, respondent filed and served its Answer and Motion to Strike Pleadings and For Sanctions (Answer) to complainant’s Petition filed August 31, 2001.  In addition to the instant case, respondent included in the caption of its Answer the Docket Numbers for two other cases involving, at least, these two parties and attempted to address various filings by complainant in all three cases.

By Notice dated October 3, 2001, the above-captioned case was reassigned from retired ALJ Solomon to me.

On October 16, 2001, a special conference was held before me to review various outstanding filings in this case.  Complainant was represented by Kenneth Zielonis, Esquire, and respondent was represented by James H. Cawley, Esquire, and J. Bruce Walter, Esquire.  The parties agreed that the record in this case closed on July 6, 2001 (Tr. 11 - 12).  A transcript of the proceeding containing 28 pages was produced.

By Order Reopening Record And Admitting Exhibits dated October 17, 2001, I reopened the record for the limited purpose of admitting into evidence as a part of the record in this case respondent Statement No. MH-1 and accompanying Exhibits MH-1 through MH-27, respondent Statement No. RDA-1 and accompanying Exhibits RDA-1 through RDA-3.  By Preliminary Order dated July 12, 2001, ALJ Solomon had already admitted into evidence as a part of the record in this case Samall Statement No. DMK-1 and accompanying Exhibits DMK-1 through DMK-11 and Samall Statement No. DMK-1R and accompanying Exhibits DMK-12 through DMK-20.

By Order Denying Motion To Strike And To Reopen Record dated October 19, 2001, for the reasons therein set forth, I denied the Motions To Strike And To Reopen Record filed by complainant on August 20, 2001.

By Order Denying Motion To Strike And For Permission To File Supplemental Brief dated October 22, 2001, for the reasons therein set forth, I denied the Motion To Strike, Or In The Alternative, Motion For Permission To File Supplemental Brief filed by complainant on August 31, 2001.

By Order Denying Motion For Imposition Of Sanctions dated October 23, 2001, for the reasons therein set forth, I denied the Motion For Imposition Of Sanctions filed by complainant on August 31, 2001.

By Order Denying Petition For Additional Hearings Or For Oral Argument dated October 24, 2001, for the reasons therein set forth, I denied the Petition For Additional Hearings Or, In The Alternative, Petition For Oral Argument filed by complainant on August 31, 2001.

By Order Denying Motion For Summary Judgment dated October 31, 2001, for the reasons therein set forth, I denied the Second Summary Judgment Motion filed by respondent on April 30, 2001.

Findings Of Fact

1.
Respondent holds a certificate of public convenience from the Commission at A-230034 to provide wastewater service within a portion of Westfall Township (Township), Pike County, Pennsylvania.

2.
The founders of respondent, Michael A. Hunt, Sr., President of respondent, and his son, Michael A. Hunt, Jr. (collectively, Hunts), had been in the construction business for several years prior to the mid-1980s, operating as members of a partnership, Hunt & Hunt (Hunt & Hunt), and also did business as Delaware Valley Associates (DVA).

3.
In July 1986, Hunts began construction of a Best Western Inn in Township.

4.
Hunts’ plans included onsite wastewater treatment using sand mounds.  While they were pouring the foundations for the hotel, a representative of the Pennsylvania Department of Environmental Resources (DER) arrived at the site and strongly suggested that they construct a sewage treatment plant.

5.
It was evident to Hunts that DER would only approve that type of sewage treatment, and that DER would only approve one such plant in the Pa. Route 6/209 corridor, either on the Hunts’ site or on that of a proposed townhouse development nearby to be called Milford Landing.

6.
Through their attorney, Robert Onofry, Esquire, the Hunts corresponded with one of the principals of Swendsen Engineering of Honesdale, PA, who was also one of the three principals of Milford Group, Inc. (Milford Group), the developer of Milford Landing.

7.
Hunts learned that Milford Landing was to consist of a 117-acre parcel of land in Township.  A Master Plan had been developed calling for the construction and sale of 300 townhouses on one section of the property, with the remaining developable property devoted to construction of retail and commercial office buildings.

8.
Township declined to enter the sewage treatment business to serve either Hunts’ Best Western Inn or Milford Landing, but it indicated that it would approve a sewage treatment plant if it were built by private development.

9.
Hunt & Hunt was willing to build the sewage treatment plant on the hotel site and to operate the plant.  Hunts felt they had no choice but to do so, since they were well along in their hotel construction.  Hunts formed respondent on May 15, 1987, to build and operate the plant and trunk lines.

10.
Hunt & Hunt completed the plant and construction of its Best Western Inn at Hunt’s Landing and opened for business on June 12, 1987, which was the day that it received DER approval for its sewage treatment plant to treat 45,000 gpd (the permitted treatment capacity).

11.
Additional tankage and other equipment was installed during the initial construction, raising the installed, but not totally permitted, capacity to 95,000 gpd.

12.
It was not Hunt’s intention that respondent be a public utility subject to the jurisdiction of the Commission, at least not relating to Hunt’s service to Milford Landing.

13.
While Hunts were willing to build and operate the sewage treatment plant in order to make possible the hotel project and to serve Milford Landing, Hunts were not desirous of dealing with retail customers, especially residential customers such as the contemplated several hundred townhouse residents in Milford Landing.

14.
Hunts anticipated that at some future date respondent would take on other, probably small commercial, customers, at which time respondent would apply for a certificate of public convenience.

15.
Hunts regarded service to Hunt & Hunt’s hotel as essentially service to itself and insisted on serving Milford Landing on a wholesale service basis, i.e., to one customer, Milford Group or whatever entity Milford Group created to serve the Milford Landing residents.

16.
Hunts discussed their unwillingness to become a public utility with Milford Group’s principals.

17.
As a result of the discussions, Milford Group formed Three-Lane Utilities, Inc. (Three-Lane), to collect sewage from the individual townhouses in Milford Landing and to transport the sewage to the facilities of respondent.  Three-Lane would do the individual billing and handling of residential customer accounts.  Respondent would provide wholesale service to Three-Lane only.

18.
Hunts also discussed with the principals of Milford Group other reasons for that group’s formation of Three-Lane as a separate corporation.

19.
Milford Group principals informed Hunts that the shareholders of Three-Lane were identical and in the same ownership proportion to those of Milford Group.

20.
Hunts discussed with the principals of Milford Group the need for Three-Lane to apply for and obtain a certificate of public convenience from the Commission because Three-Lane would be providing public utility service to the public for compensation.

21.
Three-Lane/Milford Group principals indicated to Hunts that they thought it advisable to create a separate corporation with a clear record of rate base expenditures for the provision of sewer service, thus making the Commission filing easier.

22.
Three-Lane never received a certificate of public convenience from the Commission.

23.
Several agreements were made with Milford Group.  Initially, on April 27, 1987, Hunt & Hunt and Milford Group agreed that Hunt & Hunt would build a 45,000 gpd sewage treatment plant and force main to serve Milford Landing, with 20,000 gpd allocated to Milford Group and 25,000 gpd allocated to Hunt & Hunt for the proposed hotel.

24.
Milford Group agreed to reimburse Hunt & Hunt for both the capital cost and operating costs attributable to Milford Group’s usage of the system, including an incentive over and above actual costs and allowance for overhead.

25.
A cost allocation factor of .44 was determined for Milford Group.

26.
Among the financial terms, Hunt & Hunt was to receive a return on its capital investment, and expenses were to be shared according to flow.

27.
Milford Group was to make a minimum monthly payment of $2,500 toward the operational expenses.

28.
On May 5, 1987, because Milford Group wanted to expand Milford Landing to 316 units plus commercial enterprises, Hunt & Hunt and Milford Group modified the April 27, 1987, agreement by agreeing that approximately $169,920 would be required to increase the initial 45,000 gpd permitted capacity by an additional 50,000 gpd capacity solely for Milford Group’s benefit.

29.
On May 29, 1987, Three-Lane and Hunt & Hunt agreed on terms that were eventually embodied in an October 26, 1987, “Central Sewage System – Intercompany Agreement” (Intercompany Agreement) between Three-Lane and respondent.

30.
In the Intercompany Agreement, Three-Lane agreed to pay for and install a trunk line from Milford Landing to the sewage treatment plant at an estimated cost of $160,000.

31.
Three-Lane also agreed to pay an estimated $169,000 for an additional 50,000 gpd of plant capacity consisting of increased tankage at the plant (which Hunt & Hunt implemented at Three-Lane’s request during the original plant construction).

32.
Three-Lane borrowed $329,000 from Northeastern Bank, which it contributed to the cost of the construction of the plant and lines.

33.
Three-Lane and respondent also agreed that Hunt & Hunt’s previously-incurred cost of $390,000 to build the initial 45,000 gpd permitted plant capacity would be borne equally, giving each party 22,500 gpd of permitted capacity.

34.
The intention was that after the 50,000 gpd additional capacity received permitting, Three-Lane’s allocation would be 72,500 gpd, and Hunt & Hunt’s allocation would be 22,500 gpd.

35.
Three-Lane was to purchase this 50% share in the initial 45,000 gpd of permitted capacity by paying one-half of the monthly debt service (which included repayment of principal and interest) on a $400,000 Northeastern Bank loan that Hunt & Hunt would obtain to refinance its previously-incurred cost to construct the sewer treatment plant (that construction had begun in 1986).

36.
In order that respondent would eventually end up with ownership of the trunk line from Milford Landing to the plant and the increased tankage adding 50,000 gpd of installed (but not immediately permitted) capacity, these Three-Lane-contributed assets were to be the subject of a lease-purchase agreement over 30 years at 10% interest requiring a monthly payment by respondent to Three-Lane.

37.
Respondent was deemed the equitable owner of these facilities and given exclusive control over them.

38.
Annual maintenance and other operational expenses were to be paid on a pro rata basis based on metered flow with Three-Lane agreeing that, as of June, 1987, it would pay respondent a minimum of $2,500 per month to defray operational expenses (converting to $35 per unit after 72 units were constructed).

39.
This payment was based on an approximate per unit residential use at Milford Landing of $35.00 per month.

40.
Three-Lane installed and paid for the lines and one pump station within the Milford Landing development.

41.
Respondent secured the anticipated sewage plant loan in the amount of $400,000 from Northeastern Bank as contemplated by the May 29, 1987, agreement and the Intercompany Agreement.

42.
Three-Lane failed to abide by the terms of the May 29, 1987, agreement and of the Intercompany Agreement.

43.
Three-Lane was to make one-half of the monthly payments on the $400,000 loan beginning on September 11, 1987 (interest only from September 11, 1987 to December 31, 1987).

44.
Respondent was required to make monthly payments of $4,359.84 to Northeastern Bank beginning on January 27, 1988, escalating to $4,971.89 from June 28, 1989, through May 31, 1992.

45.
Three-Lane paid $6,864.16 on February 26, 1988, which was one-half of only the interest for payments due from September 11, 1987, to December 31, 1987.

46.
Three-Lane also paid $4,359.89 on April 29, 1988.

47.
No other payments were made by Three-Lane.

48.
Respondent sent regular invoices to Three-Lane with no other payment responses.

49.
Three-Lane’s agreement to make minimal payments of $2,500 per month towards expenses was honored sporadically until April 30, 1988, and then very little was paid.  In 14 months, only $3,834 was paid although $38,265 was due in that period.

50.
As a result of Three-Lane’s nonpayment of its obligations, and because respondent was forced to carry the debt service on its $400,000 bank loan and the operational expenses of the system, respondent stopped making payments to Three-Lane on the lease/purchase agreement.

51.
Neither Three-Lane nor Milford Group would acknowledge how many Milford Landing units were on line.

52.
To calculate the proper $35 per unit monthly cost to bill Three-Lane, respondent was required to obtain certificate of occupancy information from Township.

53.
Respondent did not immediately have the sewage treatment plant permitted for an additional 50,000 gpd as contemplated in the Intercompany Agreement (i.e., from 45,000 gpd to 95,000 gpd) due to the failure of Three-Lane to make payments on respondent’s bank loan and on operational expenses, and due to the failure of Three-Lane to pay for required engineering studies for Delaware River Basin Commission (DRBC) approval for use of the plant in excess of 50,000 gpd.

54.
On the latter point, since the anticipated increased use of the plant beyond 50,000 gpd was for the benefit of the Milford Landing development, Three-Lane had agreed in ¶ 5 of the Intercompany Agreement that it would be necessary to obtain DRBC approval for use of the plant in excess of 50,000 gpd, and “[t]he cost of such application shall be borne by Three-Lane, exclusive of the expenses incurred by each of the parties hereto as it relates to engineering.”

55.
Engineering studies were done for the DRBC application.

56.
In June 1990, Three-Lane paid into respondent’s attorney’s escrow account $15,260 for these studies.

57.
No other payments were received from Three-Lane.  The total application cost was approximately $50,000.

58.
Respondent paid all of the costs except for the $15,260 Three-Lane payment, and respondent never received reimbursement for these costs.

59.
In May, 1989, Hunts and respondent learned that three individuals, Lester Lieberman, Richard Miller, and Ralph Miller, trading as ILM Corporation (ILM), had entered into an interim agreement to purchase Milford Group and Three-Lane.

60.
Apparently closing was contingent on DER and DRBC permitting of the entire 95,000 gpd capacity of the plant, not just the then-permitted 45,000 gpd.

61.
The original principals of Milford Group and Three-Lane continued to own both entities, but the ILM principals took over operation of both entities in the fall of 1989.

62.
In a May 9, 1989, letter, the ILM principals’ counsel promised that the new owners would honor the previous Milford Group/Three-Lane agreements with Hunt & Hunt/respondent by making past due payments and ongoing payments.

63.
The letter also indicated that the new owners wanted to expeditiously obtain permitting to construct and discharge 95,000 gpd from the treatment plant, with 55,000 gpd allocated to Three-Lane, not the 72,500 gpd stated in the Intercompany Agreement.

64.
Robert Onofry, Hunts’ and respondent’s attorney at the time, signed the letter acknowledging that respondent had been informed of these desires by the new owners.

65.
The new “owners” (ILM) of Milford Group and Three-Lane did not honor these promises made in the May 9, 1989, letter.

66.
DER and DRBC approvals were received to upgrade the plant to 95,000 gpd of permitted capacity.

67.
Respondent received DER permits for 95,000 gpd, and DRBC approval in September, 1990, for the expansion of the sewage treatment plant up to 300,000 gpd as a regional facility, on condition that respondent install ultraviolet light treatment equipment and sand filters (enclosed in a building to avoid freezing).

68.
Respondent did not immediately begin construction on these required additions after receiving the necessary permits because of the ongoing payments dispute with Three-Lane.

69.
In 1990, respondent brought an action in equity in the Court of Common Pleas of Pike County (No. 51-1990-Equity) against Milford Group, Three-Lane, ILM, and Entro Corporation (an entity related to Milford Group) seeking enforcement of the above-described agreements.

70.
By May 30, 1991, Three-Lane owed $91,322.11 in operational expenses and $124,430.39 on the $400,000 loan.

71.
After offsetting respondent’s unpaid obligations under the lease/purchase agreement, there was still $80,485 due respondent.

72.
All of this was documented and sent to Milford Group/Three-Lane.

73.
In June 21, 1991, letters to Melvin Swendsen (still one of the owners of Three-Lane) and to ILM (as interim purchaser and operator of Three-Lane), respondent’s attorney attempted to bring the matter to a head by demanding that Three-Lane pay its allocated cost ($327,395) for the 50,000 gpd upgrade in accordance with the Intercompany Agreement.

74.
These letters informed the owners of Three-Lane that, “should Delaware Valley Utilities, Inc. not receive the appropriate payment by August 1, 1991, then we will consider any and all rights which Three Lane Utilities, Inc. or Milford Group, Inc. may have had in connection with reserving 50,000 gallons per day of planned capacity for utilization in Milford Landing, as extinguished.”

75.
Swendsen and ILM responded to this demand by asking respondent to provide them with a breakdown of construction estimates.

76.
Respondent provided these estimates to them in July, 1991, indicating deductions that brought Three-Lane’s allocated obligation to $258,445.64.

77.
Neither Three-Lane nor any other entity ever paid this allocated share for the required upgrades.

78.
ILM/Milford Group/Three-Lane refused to inform the Hunts or respondent of the number of units on line.

79.
Again, respondent was forced to obtain the information from occupancy certificates issued by Township.

80.
Respondent continued to make demands upon the owners of Three-Lane to honor its agreements.  For example, on August 31, 1991, respondent again summarized the accounts due, including an offset for unpaid obligations of respondent to Three-Lane.

81.
Respondent received no response to this August 31, 1991, demand.

82.
Monthly fees of $35 from each of the Milford Landing residential units were collected by Three-Lane/Milford Group but were not fully remitted to respondent.

83.
The residents of Milford Landing were aware of these payment defaults by Three-Lane/Milford Group.

84.
Apparently fearing loss of service, one or more of the Milford Landing residents complained to the Bureau of Consumer Protection of the Office of the Attorney General of the Commonwealth of Pennsylvania.

85.
In March, 1990, respondent received a letter from Deputy Attorney General Joseph. P. McGowan “attempting to confirm several allegations, which includes information that you (or, more correctly, your business, Delaware Valley Utilities) were not paid a considerable sum of money which the Swendsons [Gerald and Melvin Swendsen] collected from Milford Landing residents during the period of their ownership [of the Milford Group].”

86.
In mid-1991, Mr. McGowan participated in discussions with respondent and the Milford Landing residents regarding respondent’s conclusion that at that time respondent would have to terminate service to Milford Landing because of respondent’s and the Hunts’ having to carry the payments on respondent’s $400,000 bank loan and all of the costs of operating the sewage system.

87.
On June 24, 1991, Michael A. Hunt, Sr. met with Mr. McGowan and members of the Milford Landing Homeowners Association.

88.
The minutes of the June 24, 1991, meeting reflect that respondent agreed not to shut off service to the development (there were no individual customer connections, only the one point of service—Three-Lane’s unmetered trunk line to respondent’s plant) while the Court of Common Pleas considered a solution as a part of respondent’s pending equity action.

89.
Eventually, the Court ordered a resolution of respondent’s pending equity action by Order dated December 31, 1991, approving a July 1, 1991, Stipulation which authorized respondent (retroactive to June 30, 1991) to bill $35 per month to and collect directly from each Milford Landing unit owner.

90.
This was the kind of customer administration that Hunts and respondent had hoped to avoid, but it assured respondent of payment.

91.
In 1991, Milford Group filed for bankruptcy protection in the United States Bankruptcy Court for the Middle District of Pennsylvania, Docket No. Bankruptcy No. 5-91-00024, but continued in business, apparently with its owners as debtors-in-possession.

92.
Respondent did not directly participate in this bankruptcy proceeding, but Michael A. Hunt, Sr. was subpoenaed by John J. Schneider, Esquire, counsel for ILM and complainant to appear at a June 16, 1992, Bankruptcy Court hearing, which he attended.

93.
In 1992, the owners of Milford Group agreed to sell 15.49 acres of land to Wal-Mart Stores, Inc. (Wal-Mart) conditioned upon the availability of central sewage collection and treatment services to the land.

94.
Milford Group also wanted the availability of such services for remaining portions of its adjacent land to expand development of Milford Landing.

95.
During the June 16, 1992, Bankruptcy Court hearing, Mr. Schneider told the Court that his client, complainant, was now the owner of Three-Lane, and that Three-Lane had the ability to deliver sewage service to the Wal-Mart site by virtue of the Intercompany Agreement.

96.
By letter dated June 19, 1992, Mr. Hunt advised Mr. Schneider that respondent had repeatedly informed him and his clients (which included ILM) that respondent:

no longer recognizes the enforceability of the intercompany agreement as a result of the numerous breaches of the agreement committed by Three Lane Utilities.  Initially, Three Lane Utilities, Inc. breached this agreement by failing to remit the monthly charges due from the residential customers in the Milford Landing development.  Three Lane, as a minimum, was required to remit to Delaware Valley Utilities, Inc. the minimum sum of $35.00 per month, per unit.  Three Lane Utilities collected these monies from the residential customers but failed to remit same.

. . .

[N]either Mr. Lieberman, Mr. Miller, nor ILM adhered to the terms of the agreement in that they failed to remit the $35.00 per month.  In addition, Three Lane Utilities was obligated to secure DER and DRBC permits which it failed to do.  Delaware Valley Utilities, Inc., at its own cost and expense secured these permits, which are now in place and in the name of Delaware Valley Utilities, Inc.  Three Lane Utilities has no connection or proprietary rights in these permits.  Moreover, Three Lane Utilities, Inc. failed and neglected to pay their one-half share of the loans relating to the initial capital construction.

97.
Mr. Hunt concluded the letter by informing Mr. Schneider that, despite Three-Lane’s breaches of the Intercompany Agreement, respondent was willing to go forward with the treatment plant upgrade with complainant if complainant demonstrated the financial wherewithal to proceed.

98.
Complainant actually acquired ownership of Three-Lane on or about the date of a Sheriff’s Sale, August 19, 1992, pursuant to a Writ of Execution filed on June 26, 1992, by Mr. Schneider on behalf of complainant, Assignee of Northeastern Bank of Pennsylvania, against Melvin Swendsen.

99.
By agreement dated September 16, 1992, respondent, Milford Group, and Wal-Mart agreed upon the terms for the DRBC-required upgrades to respondent’s treatment facility for 95,000 gpd of permitted sewage treatment, and for construction of a sanitary sewage line to Milford Group’s land, including that upon which Wal-Mart was to construct its store.

100.
Shortly after the September 16, 1992, agreement was signed, the Bankruptcy Court appointed George Clark, Esquire, as Trustee (Trustee) of the bankrupt Milford Group.

101.
Mr. Clark’s appointment necessitated a reaffirmation of Milford Group’s sale of land to Wal-Mart and its agreement with respondent and Wal-Mart.

102.
On November 30, 1992, Trustee entered into a new agreement with Wal-Mart for the sale of Milford Group’s 15.49 acres, and, on the same day, Trustee entered into a new agreement with respondent and Wal-Mart (Wal-Mart Agreement) that is in all respects identical to the September 16, 1992, agreement except for the addition of a new ¶ 21(k) which conditioned the agreement on the approval of the Bankruptcy Court.

103.
The financial terms of the Wal-Mart Agreement were as follows: to induce respondent to expand its sewage treatment plant and to construct a sanitary sewage line (in order to make possible the real estate transaction between Milford Group and Wal-Mart), the Wal-Mart Agreement (¶ 6(a) relating to Reserve Allocation) obligated Milford Group to pay respondent $150,000 to reserve 16,000 gpd capacity (from the existing 45,000 gpd permitted capacity) for the exclusive use of Wal-Mart for its store and 34,000 gpd capacity for the Milford Group’s exclusive future use (when the upgraded capacity was permitted and available).

104.
Payment of the $150,000 was to occur on the “Commencement Date” (to which was also keyed performance of various acts under the Wal-Mart Agreement) which was defined in ¶ 2(a) (relating to Construction of Facilities by Utility; Sanitary Sewage Line) as follows:

Construction and installation of the Sanitary Sewage Line shall be completed by Utility on the date (the ‘Completion Date’) which is no later than four (4) months from the date Wal-Mart acquires the Land from Developer (said date shall hereinafter be defined the ‘Commencement Date’).

105.
Wal-Mart acquired title to the 15.49 acres on April 5, 1993, which therefore constituted the “Commencement Date” as defined in the Wal-Mart Agreement.

106.
As required by ¶ 21(k) of the Wal-Mart Agreement, the Bankruptcy Court approved the Wal-Mart Agreement on March 23, 1993, including payment of the $150,000 to respondent.

107.
Pursuant to the Wal-Mart Agreement, respondent completed construction and installation of the sanitary sewage line on or about July 21, 1993, and received payment therefor from Wal-Mart on that date in accordance with ¶ 2(a) (first sentence) and ¶ 16 (relating to Disbursement of Escrow).

108.
Wal-Mart thereafter connected to the sanitary sewage line, completed construction of its store, and became a customer of respondent, which it remains to this day.

109.
Also pursuant to the Wal-Mart Agreement, respondent, after receiving Milford Group’s $150,000 payment, completed the expansion of the treatment plant to a permitted capacity of 95,000 gpd and recorded the payment as a capital contribution in its books of account.

110.
Under the Wal-Mart Agreement, Milford Group was not entitled to the 34,000 gpd reserve allocation in perpetuity (unlike Wal-Mart, whose 16,000 gpd reserve allocation was granted in perpetuity).

111.
Paragraph 6(b) of the Wal-Mart Agreement provided a five-year limitation on the reserve allocation provided to Milford Group:

Utility shall maintain: (i) the Wal-Mart Allocation in force and in effect, in perpetuity, provided that Wal-Mart pays to Utility the Reserve Rate specified in paragraph 14(b) of this Agreement and (ii) the Developer Allocation in force and in effect for a period of five (5) years from the Commencement Date (the “Reserve Term”).  If the Developer Allocation has not been fully utilized by Developer at the expiration of said Reserve Term, Developer may, at its option, reserve so much of the Allocation as Developer may elect provided that Developer pays to Utility the then current Reserve Rate when and as the same is due and payable.

112.
The five-year reservation period began on the “Commencement Date,” April 5, 1993, and ended five years later on April 5, 1998.

113.
Milford Group utilized no part of its “Developer Allocation” of 34,000 gpd within the five-year reservation period provided in ¶ 6(b) of the Wal-Mart Agreement.

114.
On September 2, 1993, respondent purchased certain assets of Three-Lane, described in Schedule A of both the Agreement for Sale of Assets and the Bill of Sale as: the trunk line from Milford Landing to the sewage treatment plant, two pump stations serving this line, and “[a]ny and all improvements of tankage installed in the existing sewage treatment plant.”

115.
As a result of the September 2, 1993 sale, Three-Lane released to respondent under the Agreement for Sale of Assets and the related Bill of Sale “any right, title and interest (if any) of, in and to any fixtures and equipment located within, upon or under the sewage treatment plant located upon the lands of Hunt & Hunt.”

116.
Additionally, respondent and Three-Lane executed General Releases to each other.

117.
Three-Lane’s release of respondent, in Schedule A thereof, states: “It is the intention of this release, that upon the execution and delivery of said release, that the aforementioned Intercompany Agreement dated October 26, 1987, shall be of no further effect, and neither party shall have other or further liability or obligation to the other thereunder.”

118.
The Agreement for Sale of Assets, at page 2, recites that it is to be considered in full satisfaction of all rights and obligations arising out of or in any way connected with the Intercompany Agreement, and, on page 3, recites that respondent purchased “all of the Seller’s [Three-Lane’s] right, title and interest of, in and to any tankage and/or improvements installed in the sewage treatment plant currently located on the lands of Hunt & Hunt together with all machinery, equipment and other assets used in connection therewith … which assets shall be conveyed by the Seller to the Purchaser free and clear of any liens, mortgages, security interests, encumbrances or other obligations.”

119.
Respondent applied for a certificate of public convenience as contemplated by ¶ 12 of the Wal-Mart Agreement on October 15, 1993, which was granted by Order adopted July 21, 1994, entered July 25, 1994, at Docket No. A-230034.

120.
Subsequently, respondent’s initial Tariff Sewer – Pa. P.U.C. No. 1 was approved and became effective.

121.
There was significant participation by the Commission in the application proceeding beyond simply granting the application, including discovery concerning the application itself.

122.
The application was finally granted many months after the application was filed, i.e., not until July 21, 1994.

123.
The question of service to others, beyond the Best Western Inn at Hunt’s Landing, came up in the application proceeding.

124.
Beyond identifying the customers, respondent produced discovery responses, including the Wal-Mart Agreement.

125.
Respondent filed a rate case (Docket No. R-00953373) on July 20, 1995, to increase the rates provided for in its original tariff filed on January 20, 1995.

126.
The Commission’s Office of Trial Staff (OTS) participated in the rate case and undertook discovery and made several data requests.

127.
The Wal-Mart Agreement was a subject of OTS’s discovery.  OTS Interrogatories OTS-RS-9 and 10 sought copies of all agreements that respondent had entered into, and the Wal-Mart Agreement, including the five-year “Developer Allocation” reservation period provision, was provided to OTS.

128.
The Commission has never questioned the Wal-Mart Agreement’s five-year “Developer Allocation” reservation period provision, or required that the Wal-Mart Agreement be replaced.

129.
A rate increase request eventually became effective, and the Wal-Mart Agreement was not further questioned nor discussed as inconsistent with Commission regulations or for any other purpose.

130.
Neither Milford Group nor complainant participated in either respondent’s certificate application proceeding in 1993-94 or in its 1995 rate case.

131.
Members of the Milford Landing Homeowners Association filed formal complaints against the proposed tariff in the rate case, and Wal-Mart participated in the rate case.

132.
The issue raised by Wal-Mart in the rate proceeding was that on March 22, 1994, Wal-Mart Stores assigned to McDonald’s Corporation (McDonald’s) 1,500 gpd of Wal-Mart sewage treatment capacity at respondent’s sewage treatment plant.  For a period of time, respondent continued to bill Wal-Mart for McDonald’s usage and reserve gallonage.  As a result of Wal-Mart’s participation in the rate proceeding, respondent was required to refund such incorrect charges to Wal-Mart and to properly bill McDonald’s.  This required a fairly thorough review of the provisions of the Wal-Mart Agreement granting the reserve capacity to Wal-Mart.

133.
The 1995 rate case was resolved by a Joint Petition for Settlement dated September 13, 1995, which was filed with the presiding Administrative Law Judge by respondent, OTS, and various complainants.

134.
The presiding Administrative Law Judge recommended adoption of the Joint Petition for Settlement, and the Commission approved this recommendation.

135.
Neither the Joint Petition for Settlement, the presiding Administrative Law Judge’s Recommended Decision, nor the Commission’s Order questioned the Wal-Mart Agreement or any of its provisions.

136.
On December 7, 1999, at Docket No. A-230034F2000, respondent applied to the Commission for approval to transfer by sale its assets to the Municipal Authority of the Township of Westfall (Authority), which had been created in 1999 for the purpose of purchasing respondent’s assets, and to surrender and cancel its certificate of public convenience.

137.
Upon Trustee’s motion, by Order dated December 22, 1999, the Bankruptcy Court approved the sale of Milford Group’s property in Township, including the Milford Landing development served by respondent and all agreements with respondent, to complainant.

138.
The sale and cancellation application was not protested, and neither Milford Group nor complainant participated in the proceeding.

139.
No one in the abandonment proceeding questioned the Wal-Mart Agreement.

140.
By Order adopted March 30, 2000, entered March 31, 2000, the Commission approved respondent’s application and ordered that a certificate of public convenience to abandon be issued, authorizing respondent to discontinue its wastewater service to the public.

141.
On February 16, 2001, complainant filed a Petition to Amend the Commission’s Order approving of respondent’s abandonment of service and transfer of its assets to the Authority.

142.
By Opinion and Order adopted July 26, 2001, entered July 31, 2001, the Commission denied complainant’s Petition to Amend; granted the Authority’s intervention; added an Ordering Paragraph to its March 31, 2000 Order stating “That the certificate of public convenience authorizing Delaware Valley Utilities, Inc. to discontinue wastewater service to the public in portions of Westfall Township, Pike County is subject to the consummation of the sales transaction related to the abandonment”; directed respondent and Authority to submit monthly status reports of all closing related events beginning August 30, 2001; and, in all other respects, reaffirmed the March 31, 2000 Order.  The July 31, 2001 Opinion and Order also stated that “we . . . retain continuing jurisdiction over the Respondent until legal closing of the transfer of assets by sale.”

143.
On August 10, 2001, complainant filed a Petition for Reconsideration of the Commission’s July 31, 2001 Opinion and Order.

144.
By Opinion and Order adopted September 26, 2001, entered September 27, 2001, the Commission denied complainant’s Petition for Reconsideration.

145.
The sale of respondent to Authority has not yet been consummated.

Discussion

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

“[T]he degree of proof required to establish a case before an administrative tribunal is the same degree of proof used in most civil proceedings, i.e., a preponderance of the evidence (citations omitted).  It is well established in this Commonwealth that proof by a preponderance of the evidence is the lowest degree of proof recognized in civil judicial proceedings (citation omitted, footnote omitted).”  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(1992).

The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854(1950).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).

In addition to determining whether the complainant has satisfied the burden of proof, care must be exercised to insure that any finding of fact necessary to support the Commission’s adjudication is supported by substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the Pennsylvania appellate courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, complainant has failed to bear the burden of proof and the Complaint must be dismissed.

Complainant has not proved by a preponderance of the evidence any act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, as required by 66 Pa.C.S. §701.  See, also, 52 Pa.Code §5.22(a)(4) (matters required to be set forth in a formal complaint).

The gist of complainant’s Complaint is that respondent has demanded what complainant characterizes as “a second capital contribution” in order for complainant to be allowed to increase the flow of sewage from its Milford Landing residential development for treatment at respondent’s sewer treatment plant.  More precisely stated, complainant contends that as the successor in interest to Milford Group, a $150,000 payment has been made to reserve 34,000 gpd of sewage treatment capacity for Milford Landing and no further capacity reservation payments should be required of complainant until it is using the 34,000 gpd of treatment.

Respondent, on the other hand, contends that the payment made by complainant’s predecessor in interest was validly time limited for use of the capacity reserved, and that the five year use period expired without being used.  Consequently, respondent further contends, complainant is subject to a capacity reservation fee or charge before it may increase its sewage discharge into respondent’s sewer plant for treatment.

This case turns, therefore, on the legality of the Wal-Mart Agreement which required the Milford Group’s $150,000 payment to respondent and established the 34,000 gpd treatment reservation for Milford Group to use, provided it did so within five years.

As a preliminary matter, it is necessary to clear up some semantic confusion in order to properly decide this case under the Pennsylvania Public Utility Code, 66 Pa.C.S. §101 et seq.  Real estate developers, such as complainant and its predecessors in interest as well as the principals in respondent, deal in terms of sewage treatment reserve capacity and fees for the reservation of such treatment capacity.  A given sewage treatment plant will, at any one point in time, have a finite physical treatment capacity, i.e., x number of gallons can be treated at the plant per day, limited by physical volumetric constraints.  The same plant, at the same point in time will also have a permitted capacity; that is, the number of gallons per day the plant is authorized (in this case by the Pennsylvania Department of Environmental Protection, formerly DER, and DRBC) to treat.  The permitted capacity may be equal to or less than the physical capacity of the plant at any point in time, but the permitted capacity cannot exceed the physical capacity.  The permitted capacity will serve as the upper limit that a sewer plant can legally treat at any point in time.  As development in the area served by the sewer treatment plant increases, additional permitted capacity is required (assuming that the permitted capacity is originally less than the physical capacity) and, eventually, additional physical capacity becomes necessary.  In order to properly plan for and accomplish these additions to permitted and physical capacity, a sewer plant operator needs information in advance from developers regarding the size, nature (residential, commercial, mixed residential and commercial, industrial, and so on), and timing of planned development.  In order to avoid creating excess capacity, which can be excluded from rate base if proven in a Commission rate case (thereby denying the sewer plant owner a return on the incurred investment), a prudent plant owner will postpone construction of additional capacity for as long as possible, based upon the information received from developers.  From the developers side, because of the time it takes to actually construct additional capacity (plus any additional delay in permitting newly constructed physical capacity) it is desirable to reserve treatment capacity before construction of the development (whatever its nature) begins.  To reserve treatment capacity, developers pay a reservation fee to the sewer plant owner so that when properties are developed they will have sewer treatment service.  Consequently, developers think and speak in terms of reserved treatment capacity and reservation fees.  These are not the terms of public utility regulation, however.

The Commission does not regulate the siting or construction of a sewer plant or additions thereto.  This is controlled by zoning and subdivision/land development ordinances at the county or local municipality level.  Neither does the Commission regulate the treatment permit process.  This is controlled by the Pennsylvania Department of Environmental Protection (formerly DER) and any other local agency having responsibility for water quality regulation (such as DRBC in this case).  The Commission does, however, regulate the service and rates of a public utility engaged in the collection, treatment, or disposal of sewage for the public for compensation.  As a part of this responsibility, the Commission determines the rate base used in deciding just and reasonable rates to be charged by a public utility rendering sewer service.  Determination of the rate base is important because a public utility may only be afforded the opportunity to earn a reasonable rate of return on its rate base.  Consequently, the Commission is concerned with claimed items for inclusion in rate base that may have been provided by either a Customer Advance for Construction (CAC) or Contributions in Aid of Construction (CIAC).  Because a public utility is only entitled to earn a return on property which it funded, property funded by customers, or potential customers, is excluded from rate base.  Arrowhead Public Service Corp. v. PA Public Utility Comm’n, 143 Pa.Commw. 558, 600 A.2d 251(1991).

For public utility regulation purposes, what developers think of and speak of as treatment capacity reservation fees or charges are either CAC or CIAC.  Funds advanced by customers or potential customers of a public utility to be used to construct facilities for rendering service to the public, such as for expansion of or improving the treatment capability of a sewer plant, fall into one of these two categories in public utility regulation terms.  See, PA Public Utility Comm’n v. Philadelphia Suburban Water Company, 75 PA PUC 391(1991) (discussing CAC), Re LP Water and Sewer Company, 78 PA PUC 1(1993) (discussing CIAC).

Both CAC and CIAC are funds advanced by customers, or potential customers, when it is not economic for the public utility to serve prospective, or additional, customers.  The distinction between CAC and CIAC is that there is the potential for at least some refund, over a limited period of time, of CAC if other customers are added to and served by the facilities constructed with the advance within the specified time limit.  Once the limited time period expires, however, there is no further opportunity for refund.  There is no provision for refunds to the customer providing the contribution as CIAC.  PA Public Utility Comm’n v. Dauphin Consolidated Water Supply Company, 71 PA PUC 555(1989).

A number of Commission Regulations either specifically authorize a public utility to collect funds in advance for the purpose of constructing facilities, or necessarily imply such action by authorizing a public utility to establish rules in its tariff that govern extension of facilities (conceivably including rules relating to customer advances for such purpose).  See, 52 Pa.Code §§53.81(6), 56.17(2), 57.19, 59.27, 61.26, 63.20, 65.21 and 65.22.

In terms of public utility regulation, the $150,000 Milford Group (complainant’s predecessor in interest) payment to respondent to reserve 34,000 gpd of treatment capacity was CIAC
.  That a public utility may require CIAC without violating a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, is beyond question.

The fact that the $150,000 payment had a “use it or lose it” condition attached likewise does not violate the Public Utility Code or any regulation or order of the Commission.  Even in circumstances where the possibility of recouping at least some of an advance exists, i.e., where there has been CAC, it is legitimate to set a time limit on the possibility.  Cf., 52 Pa.Code §65.22(b).  If the time limit expires and the condition requiring a partial refund has not occurred, the customer making the advance gets nothing back at all.  Analogously, limiting the time period in which reserved treatment capacity must be used is not a violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  If there were any doubt about this, the fact that the Commission twice had occasion to specifically review the Wal-Mart Agreement, during respondent’s application for a certificate of public convenience to render service in 1993-94 and again during respondent’s 1995 rate case, and found nothing objectionable should lay those doubts to rest.  Additionally, the Wal-Mart Agreement was approved as in the best interest of the debtor, Milford Group (complainant’s predecessor in interest), by the United States Bankruptcy Court for the Middle District of Pennsylvania on March 23, 1993.  The five year period, which ran from April 5, 1993, to April 5, 1998, in which complainant’s predecessor in interest must use the 34,000 gpd Developer Allocation treatment capacity reservation was clearly set forth in the Wal-Mart Agreement during both the Bankruptcy Court’s and the Commission’s reviews and approval (or non-objections in the case of the Commission).  The Bankruptcy Court obviously did not view the time limit as contrary to the debtor’s (Milford Group) best interests, nor did the Commission view the time limit as contrary to the public interest.

It is equally true that the fact that the Wal-Mart Agreement provided for Wal-Mart’s treatment capacity reservation to be in perpetuity while Milford Group’s reservation was limited to a five year period does not constitute an unreasonable preference or advantage to Wal-Mart as opposed to Milford Group.
  Providing a huge national retailer with reserved treatment capacity that it was sure to use is much different than reserving treatment capacity for a bankrupt real estate developer that might never complete its project and that had a long history of unfulfilled obligations to respondent.  Respondent was well within its rights to treat these two disparate entities differently, and was clearly not being unreasonable in doing so.  Again, both the Bankruptcy Court and the Commission itself, the Bankruptcy Court overtly and the Commission at least tacitly, have found that the Wal-Mart Agreement does not unreasonably discriminate against Milford Group (complainant’s predecessor in interest).

Complainant presented no evidence in this case to call into question the previous determinations of the Bankruptcy Court and the Commission that the Wal-Mart Agreement is an enforceable, arm’s-length negotiated contract with provisions that do not violate the Public Utility Code nor a regulation nor order of the Commission.  Consequently, complainant failed to bear its burden of proof in this case and the Complaint must be dismissed.  To the extent that respondent currently requires a “treatment capacity reservation fee” (CAC or CIAC) it is within its rights to do so with respect to complainant under the Public Utility Code.  Of course, additional treatment capacity acquired by use of customer contributions will be excluded from rate base in any future Commission rate proceeding involving respondent.

Conclusions Of Law

1.
The Commission has jurisdiction over the subject matter of and the parties to this case.

2.
As the proponent of a rule or order, complainant has the burden of proof in this matter.

3.
The degree of proof required to establish a case before the Commission is the same degree of proof used in most civil proceedings, i.e., a preponderance of the evidence.

4.
The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.

5.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

6.
Any finding of fact necessary to support the Commission’s adjudication must be supported by substantial evidence.

7.
The term “substantial evidence” has been defined as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.

8.
Funds advanced by customers or potential customers of a public utility to be used to construct facilities for rendering service to the public, such as for expansion of or improving the treatment capability of a sewer plant, are either CAC or CIAC.

9.
Both CAC and CIAC are funds advanced by customers, or potential customers, when it is not economic for the public utility to serve prospective, or additional, customers.

10.
The distinction between CAC and CIAC is that there is the potential for at least some refund, over a limited period of time, of CAC if other customers are added to and served by the facilities constructed with the advance within the specified time limit.  Once the limited time period expires, however, there is no further opportunity for refund.

11.
There is no provision for refunds to the customer providing a contribution as CIAC.

12.
Because a public utility is only entitled to earn a return on property which it funded, property funded by customers, or potential customers, is excluded from rate base.

13.
The $150,000 Milford Group (complainant’s predecessor in interest) paid to respondent to reserve 34,000 gpd of treatment capacity was CIAC.

14.
A public utility may require CIAC without violating a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

15.
The fact that the $150,000 payment had a five year limit in which the reserved treatment capacity must be used or lost condition attached does not violate the Public Utility Code or any regulation or order of the Commission.

16.
The Public Utility Code, in 66 Pa.C.S. §§1304 and 1502 only prohibit unreasonable preferences or advantages as to rates and service, respectively.

17.
It was not an unreasonable preference or advantage for respondent to grant Wal-Mart a treatment capacity reservation in perpetuity while limiting Milford Group’s treatment capacity reservation to a period of five years.

18.
 The Wal-Mart Agreement is an enforceable, arm’s-length contract with provisions that do not violate the Public Utility Code nor a regulation nor order of the Commission.

19.
Complainant has not proved by a preponderance of the evidence any act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed December 4, 2000, by Samall Associates, Inc. against Delaware Valley Utilities, Inc. in the above-captioned case be dismissed.

2.
That the record in Docket Number C-00004517 be marked closed.

Date:
_____________________________

___________________________


Wayne L. Weismandel


Administrative Law Judge

�	The Commission is authorized by statute to impose civil penalties upon public utilities that, among other things, violate the provisions of the Code.  66 Pa.C.S. §3301.


�	Despite ample opportunity to do so, complainant never amended its original Complaint filed December 4, 2000.


�	The cover of the document containing the Exhibits erroneously states that the Exhibits are “MH-1 - MH-29”.  In fact, there are only 27 Exhibits accompanying respondent Statement No. MH-1 and they are numbered MH-1 through MH-27.


�	Again, an incorrect reference is made to Exhibits “MH-1 through MH-29”.  See, footnote 3, above.


�	The other two Docket Numbers used by respondent were A-230034F2000 and C-20016060.  The A-230034F2000 case was never assigned to the Office of Administrative Law Judge (OALJ) and has been disposed of by Commission Order adopted March 30, 2000, entered March 31, 2000; Commission Opinion and Order adopted July 26, 2001, entered July 31, 2001; and Commission Opinion and Order adopted September 26, 2001, entered September 27, 2001.  The C-20016060 case was disposed of by Initial Decision striking the formal complaint therein dated October 16, 2001.


�	The Wal-Mart Agreement establishing this payment for this purpose makes no provision for a possible refund of any of the payment, hence it is CIAC rather than CAC.


�	66 Pa.C.S. §1304, cited by complainant, prohibits unreasonable preference or advantage as to rates.  66 Pa.C.S. §1502, also cited by complainant, likewise prohibits unreasonable preference or advantage as to service.





1
7

