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Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On June 21, 2001, Arnold Young (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that he had been overcharged for years because of a meter mix-up.  He asked that amounts of overcharge be credited to his account.



On July 16, 2001, the Respondent filed an answer to the complaint.  The Respondent alleged that the Complainant’s meter mix-up was discovered when it attempted to terminate service to him for non-payment of a past due balance of $1,234.22, that the Complainant’s account was credited with $1,283.37 to account for the problem, and that he had not made a payment since October 2000, the month in which the meter mix-up was discovered.



On October 4, 2001, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Shari C. Gribbin, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 338 N. Redfield Street, 2nd Floor, Philadelphia, Pennsylvania (PECO Exhibit 3).



2.
At the address mentioned in paragraph 1, there is another tenant, Mary Carter, who lives on the first floor (N.T. 4).



3.
On September 25, 2000, the Respondent terminated service to the Complainant for non-payment.  At that time the Respondent discovered a meter mix-up between the first and the second floor:  instead of disconnecting service to the second floor the Respondent disconnected service to the first floor (N.T. 12-16).



4.
After the meter mix-up had been discovered, the Respondent did some investigation, compared billings between the first and the second floor, corrected account records and, on October 20, 2000, issued a letter crediting $1,283.73 on the Complainant’s account for overbilling (N.T. 13, 16; PECO Exhibit 2).



5.
On October 2, 2001, a Respondent field investigator discovered the meters at the Complainant’s residence were mixed-up again.  The Complainant was found to have been overbilled and was credited with $246.63.  He will be issued a $50 good business credit for the inconvenience of both the meter mix-ups (N.T. 20-23).



6.
The Complainant has lived at the address mentioned in paragraph 1 since July 23, 1986 (N.T. 25, 26).



7.
From September 1996 to September 2000 when the first meter mix-up was discovered, the Complainant was overbilled 9,775 kWh or $1,283.73 (N.T. 25, 26).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible for the problem described in his complaint.



Essentially, the Complainant testified that he was one of the tenants living at 338 N. Redfield Street, Philadelphia, and that he occupies the second floor and another tenant, Mary Carter, occupies the first floor.  He moved to this address on July 23, 1986, and ever since, because of two meter mix-ups, he has paid for electricity consumed on the first floor and the first floor tenant paid for his.



The Respondent testified that the meter mix-up was first discovered on September 25, 2000 when it came to the Complainant’s residence to terminate service to him for non-payment, and that the second meter mix-up was discovered just recently, October 2, 2001.  In four years, September 1996 to September 2000 when the first meter mix-up was discovered, the Complainant was overbilled 9,775 kWh.  Whenever the meter mix-up was discovered, the Complainant’s account was credited appropriately by comparing the billings between the first and the second floor.  The first meter mix-up could have occurred any time between July 1986, when the Complainant rented his apartment, and September 2000, when the mix-up was first found.



The Respondent argued that under the Commission’s regulations, 52 Pa. Code §56.202, it is under the duty to preserve for a minimum of 4 years written or recorded disputes and complaints, including records of payments, of its ratepayers.  It seemed to suggest that it no longer has the Complainant’s records of payments before August 14, 1998 (see PECO Exhibit 3 which produces the Complainant’s records of payments from August 14, 1998 to September 17, 2001) (N.T. 27-29) and that, therefore, it could not be held accountable for errors which happened to occur before August 14, 1998.



Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, provides:

   (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.



The provisions above provide a general limitation period of three years for any action under the Code, except as otherwise provided.  For computing the expiration of the three-year (or 1,095-day) statute of limitations period, the statute runs on the last day of the disputed billing period, excluding from it the period (from the date of filing to the date of disposing the informal complaint) a complainant pursued the complainant’s informal complaint.  Duquesne Light Co. v. PUC, 611 A.2d 370 (Pa. Commonwealth Ct. 1992).



But the statute of limitations does not constitute a bar to an action to recover money paid by mistake, which, under the weight of authority, is founded upon a contract implied in law or quasi-contract.  See P.L.E. Limitation of Actions §24, n. 31.  Quasi- contracts have been defined as fictions of law adopted for the purpose of enforcing legal duties where no proper contract exists, express or implied.  In Re Erny’s Estate, 12 A.2d 333, 337 Pa. 542 (1940).  The right to a refund of money paid by mistake arises out of a duty implied by law requiring the recipient of the money to return the same to the rightful owner.  



Here, when the Complainant applied for service, there was a contract, express or implied, between the Complainant and the Respondent on the service rendered to the Complainant’s meter.  But there was no contract, express or implied, between them on the service rendered to Ms. Carter’s meter. Rather, there was a contract implied in law or quasi-contract between the Complainant and the Respondent on the service to Ms. Carter’s meter, which forms the basis for recovery by the Complainant from the Respondent. 



At the hearing, I asked the parties to search for records of payments as far back as they could.  The Complainant came up with bills he paid in 1992, 1993, 1994, 1995 and 1996.  The Respondent submitted the Complainant’s account statement which dates to July 17, 1996.  On November 7, 2001, I called Counsel for the Respondent in order to obtain Ms. Carter’s records of payments.  On November 8, 2001, she informed me that she could only offer Ms. Carter’s records of payments as far back as September 1996.  Because these records of payments have already been used by the Respondent to come up with the overbilled amount of $1,283.73, I find them useless and will not admit any of them into the record of this proceeding as late-filed exhibits.



I realize that there is no possible way to arrive at the correct amount which the Complainant paid between the start of his service on July 23, 1986, the date he moved to his current residence, and October 2, 2001, the date when the second meter mix-up was discovered.



The measure of recovery on a quasi-contract (an “as if” contract) is not the actual loss but the reasonable value of the loss to a claimant, where the actual loss is too difficult to calculate.  See Costigan, Implied-in-fact contracts, 33 Harv. Law Review, 376, 387 (1920).



In about four years, between September 1996 and September 2000, the Respondent testified that the Complainant was overbilled 9,775 kWh or $1,283.37.  Therefore, I will multiply this amount by 3 to arrive at the reasonable value of the loss, or the overbilled amount, of $3,850.11 ($1,283.37 x 3) to the Complainant from the time the service was established on July 23, 1986 to the time the second meter mix-up was discovered on October 2, 2001.  In valuing this loss, I have balanced the length of time of the Complainant’s loss with the possibility of his fluctuating use of electricity and the Respondent’s rates which have changed over time.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has carried out his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Arnold Young against PECO Energy Company at Docket No. Z-00849078 is sustained.



2.
That the Respondent shall refund the Complainant $3,850.11, the money he paid between July 23, 1986 and October 2, 2001 after the Commission’s final Order.

DATE:  __________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

(a)
Arnold Young v. PECO Energy Company.

(b)
Complaint filed 6/21/01 alleging that complainant had been overcharged for years because of a meter mix-up and asking that the overcharged amounts be credited to his account.  Answer filed 7/16/01.  Hearing held 10/4/01.  Complainant appeared pro se; Respondent was represented by counsel.

(c)
ALJ Nguyen issued an Initial Decision sustaining the Complaint and ordering Respondent to refund $3,850.11 to the Complainant.

� 	Section 332(a) of the Public Utility Code provides:





“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”
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