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History Of The Proceeding

On June 20, 2001, H. Milton Steinhauser (complainant) filed a formal Complaint (Complaint) against Columbia Gas of Pennsylvania, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20015686.

The Complaint averred that complainant was being charged an “[u]njust gas adjustment charge.”  As relief, complainant requested that the Commission “Find a better way.”

On July 10, 2001, respondent filed and served its Answer and New Matter (Answer), denying the material allegations of the Complaint.  Respondent, in its New Matter, requested a telephonic Hearing.

On July 16, 2001, respondent filed a Motion For Admission Pro Hac Vice requesting the admission of Theodore J. Gallagher, Esquire, on behalf of respondent for purposes of the hearing in this case.

By Interim Order Setting Conference Between Parties (Interim Order) dated July 19, 2001, Chief Administrative Law Judge Robert A. Christianson directed the parties to attempt to settle the case.  Further, Chief Administrative Law Judge Christianson directed respondent to contact complainant on or before August 2, 2001, concerning a time, date, and place for a conference (to take place on or before August 16, 2001), and to subsequently file a report with Mediator Bruce Bigelow setting forth the particulars regarding the conference and the results thereof.

Mediation review by Mediator Bigelow was concluded (apparently without success as to settlement) on September 7, 2001.

By Memorandum dated and filed September 10, 2001, Mediator Bigelow reported that the report required by the Interim Order had been submitted.

By Telephone Hearing Notice dated September 24, 2001, an Initial Telephone Hearing was scheduled for November 7, 2001, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated September 25, 2001.  The Prehearing Order advised the parties with respect to attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order also reminded the parties of the date and time of the scheduled hearing, and advised them of potentially serious consequences if they failed to obtain a continuance and failed to appear for the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By Order Granting Admission Pro Hac Vice dated September 25, 2001, Theodore J. Gallagher, Esquire, was admitted for the purpose of representing respondent at the scheduled Hearing in this case.  Mark R. Kempic, Esquire, a member of the Bar of the Commonwealth of Pennsylvania, remained as attorney of record for respondent  as required by Pennsylvania Bar Admission Rule 301(a).

The Initial Telephone Hearing convened as scheduled on November 7, 2001.

Complainant appeared pro se, and presented his evidence in the form of his own testimony.

Respondent appeared by counsel, Theodore J. Gallagher, Esquire, and presented its evidence in the form of the testimony of two witnesses.  Both parties agreed to dispense with the filing of Briefs.

A transcript of the Initial Hearing containing thirty-seven (37) pages was produced.

The record was closed at the end of the hearing on November 7, 2001.

Findings Of Fact

1.
Complainant is a residential natural gas customer at 30 Indian Rock Dam Road, York, PA 17403.

2.
On or about January, 2001, complainant began receiving natural gas distribution service from respondent as his natural gas distribution company and natural gas supply services from Shipley Energy as his natural gas supplier.

3.
Complainant receives one monthly bill from respondent which includes respondent’s charge for natural gas distribution service, Shipley Energy’s charge for natural gas supply services, and respondent’s charge for over-or-under collection adjustment (Gas Cost Adjustment).

4.
A Gas Cost Adjustment is included on a customer’s monthly bill by respondent to adjust for either over-collections or under-collections of respondent’s natural gas costs incurred for a previous 12-month period.

5.
Respondent files annually with the Commission revenues received for recovery of natural gas costs and natural gas costs incurred for a defined preceding 12-month period.

6.
If the revenues received exceed the gas costs, respondent is in an over-collection status and is required to provide a credit on customer’s bills.

7.
If the revenues received are less than the gas costs, respondent is in an under-collection status and is required to collect a surcharge on customer’s bills to make up the shortfall.

8.
Prior to January, 2001, complainant received both natural gas distribution service and natural gas supply services from respondent.

9.
Once complainant has completed a year with respondent only providing his natural gas distribution service, respondent will no longer include a Gas Cost Adjustment on complainant’s monthly bill.

Discussion

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

“[T]he degree of proof required to establish a case before an administrative tribunal is the same degree of proof used in most civil proceedings, i.e., a preponderance of the evidence (citations omitted).  It is well established in this Commonwealth that proof by a preponderance of the evidence is the lowest degree of proof recognized in civil judicial proceedings (citation omitted, footnote omitted).”  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den., 602 A.2d 863(1992).

The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854(1950).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).

In addition to determining whether the complainant has satisfied the burden of proof, care must be exercised to insure that any finding of fact necessary to support the Commission’s adjudication is supported by substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the Pennsylvania appellate courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

In this case, complainant has failed to bear the burden of proof and the Complaint must be dismissed.

It is important to clarify that complainant’s Complaint deals not with the actual amount of respondent’s Gas Cost Adjustment
, but rather with the mechanism itself.

Complainant, however, cannot prevail on his Complaint because the mechanism he deems inequitable is established by the Pennsylvania General Assembly.  The provision requiring respondent to recover under-collections of gas costs or to refund over-collections of gas costs are contained in the Public Utility Code, 66 Pa.C.S. §101 et seq., enacted by the legislature, at 66 Pa.C.S. §1307(f).  Even the continuation of a Gas Cost Adjustment on the bill of a customer who selects a separate natural gas supplier is a part of the law.  66 Pa.C.S. §1307(f)(6).

Complainant did not offer any evidence, or, in fact, even imply, that the section of the Public Utility Code that controls this case was improperly or illegally enacted.  He merely disagrees with the legislature’s judgment as to what is appropriate.

In any event, complainant failed to prove that respondent did any act or thing or omitted to do or is about to do or omit to do any act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  Consequently, the Complaint must be dismissed.

Conclusions Of Law

1.
The Commission has jurisdiction over the subject matter of, and the parties to, this case.

2.
Complainant has the burden of proof in this case.

3.
As the party having the burden of proof, complainant must prove by a preponderance of the evidence that respondent is responsible or accountable for the problem described in the Complaint.

4.
Complainant failed to bear the burden of proof in this case.

5.
Respondent’s Gas Cost Adjustment is required by the Public Utility Code.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by H. Milton Steinhauser against Columbia Gas of Pennsylvania, Inc. with the Pennsylvania Public Utility Commission on June 20, 2001, Docket Number C-20015686, is dismissed.

2.
That the record at Docket Number C-20015686 be marked closed.

Date: _____________________________

___________________________









Wayne L. Weismandel









Administrative Law Judge

�	Originally a surcharge of $.77 per Mcf, changed to a credit of $1.31 per Mcf on October 1, 2001.
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