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Procedural History



On March 26, 2001, Stephen J. Agrista (Agrista, customer or Complainant) filed his complaint against PECO Energy Company (PECO or Company).  Agrista averred that he has owned the property in question and held this account with PECO from February 1988 to the present.  Agrista further averred that several months before he filed the complaint, he received a letter from PECO asking him to advise it as to what the status of his “off-peak meter” should be, and that he called PECO because he did not understand the letter.  Basically, Agrista alleged and averred that PECO failed to inform him that he had an off-peak meter on his property that served his hot water heater, or that he paid $4.50 per month for this meter.  Agrista also alleged that PECO offered him a refund for only two years of the $4.50 monthly charges, which he found totally unacceptable.



As relief, Agrista seeks to know what the added electrical charges have been for those past 12 years, and he believes he is entitled to a full refund of these charges.



On April 18, 2001, PECO filed its Answer in which it denied the allegations of the Complaint.  PECO asserted that Agrista is solely responsible for the appliances in his own home, not PECO, and that he is responsible to notify PECO of any changes that will have an impact on his service.  PECO avers that the charge for the off-peak meter is clearly visible on Agrista’s bill.  PECO also avers that it is prohibited from unilaterally terminating or changing its customers’ service unless there is an emergency or a violation of its tariffs.



PECO asserted that it has provided reasonable and adequate service under the Public Utility Code; that it proactively contacted Agrista to verify the continued use of or desire for the off-peak service in question; and, it denies the existence of a duty or responsibility to provide Agrista with a refund of any charges prior to the request and authorization from him to discontinue the off-peak service.  PECO avers that nonetheless, it voluntarily offered to provide a credit to Agrista’s account, but that he declined the offer.



The Commission undertook mediation review of the case between March 28 and May 16, 2001.  An Interim Order Setting Settlement Conference was served on or about May 1, 2001.  The Commission’s computerized docketing system (CMS) does not show any further mediation activity.



By hearing notice dated May 30, 2001, an initial telephone hearing was scheduled to be held on this case on Wednesday, July 11, 2001 at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On May 31, 2001, Darren M. Baldo, Esq., sent a letter to PECO offering on behalf of his client to settle the matter in exchange for an amount certain.



On June 5, 2001, Baldo sent a letter rescinding the offer because PECO had continued to post charges for off-peak service on Complainant’s bill, and also PECO had not remitted a check accepting the offer and settling the complaint.



On June 21, 2001, the ALJ served a Prehearing Order on the parties.



On July 11, 2001, the hearing was held as scheduled.  Agrista appeared and represented himself.  PECO appeared and was represented by Henri P. Marcial, Esq., who called one witness, Renee Tarpley.  As it turned out, Agrista had not received the exhibits that PECO had mailed to him, Tr. 19-21, so the record was only partially taken.  A transcript of 40 pages was created.  PECO agreed to provide the exhibits to Agrista by fax and Federal Express delivery.  Tr. Tr. 21, 32.  The parties agreed to a future date for another hearing.  Tr. 33



A further telephonic hearing was scheduled and held on July 24, 2001.  Agrista again appeared and represented himself.  Marcial again appeared and represented PECO, and again called Tarpley as a witness.  A further transcript of 99 pages was created, for the total number of transcript pages of 139.



On September 18, 2001, the ALJ served a Posthearing Order on the parties, in which, among other things, she admitted certain late-filed exhibits and closed the record.

Findings of Fact


1.
Complainant is Stephen J. Agrista.  He is a residential customer of PECO and receives service at 120 E. State Road, Doylestown, PA 18901.  He has an office and receives mail at 1516 Route 138, Wall, New Jersey, 07719.  Tr. 5-6.  Agrista receives both electric and natural gas service from PECO, but his complaint involves solely his electric service.  Tr. 7



2.
The Respondent is PECO Energy Company, which provides electric and natural gas service for compensation in Pennsylvania.



3.
Agrista became a PECO customer in 1984.  Service commenced in his home in New Hope in 1988.  Then he bought the residence in Doylestown where he now receives service, and finally settled into it in 1990.  Tr. 7



4.
Agrista is a legal resident of Pennsylvania, but he spends very little time here.  He spends most of his time at his New Jersey residence.  Tr. 7



5.
PECO’s records show that it billed Agrista $4.58 for his off-peak meter from February 25, 1997 through June 25, 2001.  PECO 1 (including revised p. 12) (the first billed amount on PECO 1 is for a 90-day period).

6.
PECO’s records show that Agrista’s off-peak meter never showed any usage during that entire time period.  PECO 1



7.
On October 31, 2000, at his New Jersey address, Agrista received an unsigned letter from PECO’s Billing Center which sated that there was no registration on his off-peak meter, asked if he planned to use his off-peak service, and if he would like to continue it.  Tr. 9; Agrista 1, last page



8.
On November 7, 2000, Agrista replied to PECO stating he had no idea what a non-registered off-peak meter represented, and asked that someone contact him to resolve the matter.  Tr. 9



9.
On November 15, 2000, a PECO employee contacted Agrista.  She explained the situation to him, and he said he had no idea even what to do with the meter, and she suggested that he have it removed.  He said, “fine, come out and remove it’.  Tr. 10



10.
The meter was not removed at that time, and Agrista made several more attempts to have PECO remove it over the next six months.  The meter was finally removed in June of 2001.  In addition, PECO continued to charge Agrista the $4.58 monthly fee for an off-peak meter for this entire time period.  Tr. 10-17



11.
Agrista’s office manager pays out all of his bills, so he really doesn’t examine them.  Agrista was not aware of how the budget billing process might affect his bills, or why the amounts on his bills had fluctuated.  Tr. 17-18



12.
The charge for the off-peak meter was set off in a separate section titled Rate OP Electric Off-Peak Service on Agrista’s bill from PECO every month.  This section showed that the meter reading was zero, that the customer charge was $4.58; and that the generation and transmission, distribution and transition charges were all zero.  Agrista 2, Monthly Bills



13.
At the time of the hearing, Agrista had a credit of $505.62 with PECO.  Tr. 16



14.
The base rate for the off-peak meter is $4.58.  Tr. 56; PECO 1



15.
PECO removed the off-peak meter from Agrista’s service address on June 21, 2001, and finaled the off-peak service.  Id.; Tr.68



16.
PECO cancelled the off-peak customer charge from January 2001 to June 2001 and credited Agrista’s account in the amount of $27.48 for the charges billed to him.  Tr. 57, 68; PECO 1, p. 12



17.
The large credit that existed in Agrista’s account at the time of the hearing (over $585.23, Tr. 57, PECO 1, p. 12) arose because he is in the budget billing plan, and his requested budget amount, which was paid regularly, greatly exceeded the actual charges for his actual usage.  This should have evened out by the time of the balancing month, or in the alternative, it would have produced a continuing credit.  Tr. 57-58

Discussion


Legal Standards


As the complainant, Agrista has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980)



In addition to determining whether Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record”.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



PECO argues that the Commission’s statute of limitations should be applied in this case.  In particular, PECO objected to Agrista’s testimony about his communications with PECO shortly after he bought this residence, over ten years ago, as being barred by the statute of limitations.  The Commission’s statute of limitations is found at 66 Pa. C. S. §3314, which provides:

§3314.  Limitation of actions and cumulation of remedies

(a)
General rule.-No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.


(b)
Remedies and penalties cumulative.-All suits, remedies, prosecutions, penalties, and forfeitures provided for, or accruing under, this part, shall be cumulative.


The Evidence



In this case, there does not seem to be any dispute as to the basic facts, namely that there was an off-peak meter already installed at Agrista’s premises when he purchased them, to serve the hot water heater, and that he has continuously been billed $4.58 per month for the last 12 years for this meter.  The central dispute concerns whether PECO committed any violation of the Public Utility Code, the Commission’s regulations or its own tariffs by not specifically informing Agrista about the meter, and by billing Agrista for the pre-existing off-peak meter.   



Here Agrista apparently purchased, or moved into, a residence with an off-peak meter already in place, but he was not aware of it.  He alleges that he did not become aware of it until PECO sent him a letter that he received on October 31, 2000 (October 31 letter) inquiring about its status.  PECO acknowledged that it sent this letter, and averred that it sent him a similar letter in November 1999, but Agrista denied ever receiving it.  PECO did not produce a copy of the earlier letter.  



Agrista testified that he responded to the October 31 letter on November 7, 2000, stating that he had no idea what an off-peak meter was, and asking that someone contact him about it.  He further stated that a PECO employee named Stephanie contacted him on or about November 15, 2000, and that in the course of their conversation she advised him that he might as well have the meter taken out, and that he replied “Go ahead remove it”.  Tr. 10.  Agrista’s testimony is that since that time, in all his contacts with PECO, he sought to have the off-peak meter removed, until PECO finally removed it on June 21, 2001.  



In particular, Agrista described his contacts with PECO witness Stephen Melchiore as unsatisfactory and unproductive.  According to Agrista, Melchiore failed to follow up on meter removal after an early contact in February, and when Melchiore got involved again several months later, failed to respond to him with a reply fax as requested, and then faxed on July 6 a letter dated in June with an obviously incorrect date May 24) when meter removal was supposed to have occurred.  Agrista had copies of notes and messages to back up his testimony.  I did not find Melchiore’s explanation of these events credible by comparison.  He differed with Agrista as to whether Agrista had called him or vice versa.  He said the letter was originally faxed on the date of the letter, but had no explanation of why Agrista had not received it or why he did not know it did not go through.  He said the letter should have said the meter will be removed on June 24, but it was actually removed on June 21.  Tr. 99-115



Agrista further alleges that PECO had a duty to inform him that there was an off-peak meter in place, and that he was being billed for it.  Since PECO did not, he contends that he is entitled to a refund of the monthly charge for the off-peak meter for the past 12 years.  In response, PECO avers that the charge was clearly shown on the monthly bill, and that Agrista is responsible for the fixtures inside his home.



The question is whether PECO’s conduct constitutes reasonable and adequate service, and how far back in time may PECO’s conduct as alleged by Agrista be examined.  The conduct which is the subject of the allegations falls under Section 1501 of the Public Utility Code.  66 Pa. C. S. §1501.  A violation of Section 1501 could be the foundation for a civil penalty, 66 Pa. C. S. §3301, or a credit or refund to of monies paid to PECO by Agrista.



PECO does not argue that the complaint as originally brought is barred by the statute of limitations.  PECO objected to testimony by Agrista about conversations and contacts that he alleges that he had with PECO employees in the time range of about 1988 to 1990 because it is beyond the three-year scope permitted by the statute of limitations, and PECO has no records of customer contacts going back that far in time.



Specifically, Agrista testified that at the time he first began living in his Doylestown house (about 1990), he thought that his bill was running too high because he did not spend much time there, and he asked PECO to check to see why his bills were so high.  PECO told him that he had an electric water heater, which he acknowledged, and suggested that he put a timer on it.  He hired an electrician who installed a timer for him.  Tr. 8.  According to him, no PECO employee told Agrista that he had an off-peak meter either at the time he transferred his electric service to the Doylestown home or at the time of the high bill investigation.  Tr. 8-9.  Agrista argues that PECO should have told him at this time that he had an off-peak meter, and since it did not, it should have to refund to him all the charges he paid for that meter over the years.  Thus, Agrista seeks reimbursement for money he paid PECO for a service of which he alleges he was not aware for the past 12 years.  



I allowed this testimony over PECO’s objections in order to find out the whole history of the complaint, but noted the objections.  I also pointed out to Agrista that so far as any remarks or lack of remarks by PECO employees, this constituted hearsay testimony, and that the Commission could not rely on it without corroboration.  Agrista argues that the fact that he had a timer installed is corroboration, although he acknowledged that he had presented no proof that the meter was actually installed other than his testimony.



I conclude that Agrista’s testimony about the 1988-1990 time period should not be relied on in making a ruling on this complaint.  First, it is hearsay, and though the installation of the timer may be considered corroboration, I do not find it strong enough corroboration for Agrista’s version of his contacts at this time.  Moreover, one purpose of the statute of limitations is to ensure that actions are tried sufficiently contemporaneously to the events in question so that relevant evidence is still available.  Here, PECO no longer has customer records from the time period in question, 10-12 years ago, and is not required to keep such records longer than 4 years.



Further, PECO stated that the monthly bills it sent to Agrista included separate charges for the off-peak meter and the off-peak rates.  PECO did not produce any bills from that time period.  However, the bills submitted by Agrista for the time period February  to July 2001 certainly show that the off-peak rate is broken out and given equal space to the Gas Rate and the Residential Electric rate, and the off-peak meter is identified by number.  Agrista 2.  These bills also include the information required by the Commission since deregulation, but the Commission required the same basic information about rates and meters, etc. before regulation.  52 Pa. Code § 56.15.  I infer that PECO has been informing Agrista about his off-peak meter and the charges for it on his bill, and that PECO did not fail in providing information to Agrista about his off-peak meter and charges.  Agrista is clearly an intelligent and financially aware individual.  I note that one explanation for why Agrista did not know about these charges is that he does not send payment for his bills himself, but rather has his office manager send his payments for him.  Tr. 17-18



Therefore, there is no basis for requiring PECO to issue a credit to Agrista for the 12 years it has been providing him with an off-peak meter and billing him for it.



I do conclude that PECO’s service to Agrista regarding the removal of the off-peak meter between November 15, 2000 and June 21, 2001 was inadequate.  PECO offered no reasonable explanation as to why it took more than 6 months to remove a meter that in fact never registered any usage.  However, PECO has credited Agrista’s account for the charges it billed him for the meter from January through June 2001.  Tr. 57, 68; PECO 1, p. 12.  PECO should in addition credit Agrista’s account for the charges for the months of November and December or 2000, in the amount of $9.16 ($.4.58 x 2=$9.16).

Conclusions of Law



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C.S. §§101, et seq., 1501



2.
The Complainant, Stephen J. Agrista, has the burden of proof to show that his allegations are correct, and that he is entitled to the relief that he seeks.  66 Pa.C.S. §332 (a)



3.
Agrista did not meet his burden of proof as to PECO’s failure to inform him of the presence of the off-peak meter and the monthly charges for it, or its duty to credit him with refunds of the monthly amounts billed for the meter in the past 12 years before November 2000.



4.
Agrista did meet his burden of proof to show that PECO’s response to his request to remove the off-peak meter was not adequate.

ORDER


AND NOW THEREFORE IT IS ORDERED THAT:



1.
The complaint of Stephen J. Agrista v. PECO Energy Company, docketed at C-00015162 is hereby sustained in part, as to the lack of responsiveness and length of time it took PECO to remove the off-peak meter, and dismissed in part, as to PECO’s duty to provide additional notice about the presence of the off-peak meter and/or to reimburse him further for the monthly charges, and the file shall be marked closed.



2.
PECO shall credit Agrista’s account in the amount of $9.16 for charges for the off-peak meter for the months of November  and December 2000 with the next bill following the effective date of the Commission’s Order at this docket.

Date:
December 13, 2001


_________________________







Allison K. Turner







Administrative Law Judge

� 	In my Prehearing Order, I ruled that to the extent that PECO had admitted various factual averments and allegations, those facts will be included in the record as evidence, so although pleadings are usually not included in the record as evidence of facts, here the supporting pleadings will be included in the record as the basis for those facts.  52 Pa. Code §5.405 (d).  Although I urged the parties to try to settle this dispute, no agreement to settle it was reached.
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