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history of the proceeding

On August 22, 2001, Danielle Laschinsky (Laschinsky or Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against GASCO Distribution Systems, Inc. (GASCO or Respondent). The complaint, docketed at C‑20016064, is a late‑filed appeal from a decision on informal complaint filed by Laschinsky with Commission’s Bureau of Consumer Services (BCS), on April 18, 2001, after she received a termination notice. The BCS decision issued on May 24, 2001, and directed the Complainant to pay, monthly, beginning in June 2001, the regular budget amount (then $150) plus $15 on the account balance then of $952.94. Laschinsky’s first notice of the BCS decision came when Laschinsky called GASCO to make a payment arrangement after GASCO sent her a termination notice on June 8. Laschinsky claims in her complaint that she cannot afford to pay for gas as prescribed by the BCS decision. GASCO filed a timely answer to the complaint. A Prehearing Order issued November 2, 2001.

On December 6, 2001, ALJ James D. Porterfield, assigned under 52 Pa. Code §56.174, held a telephone hearing on the complaint. For the hearing, Danielle Laschinsky appeared in her own behalf and offered testimony in support of the complaint. Edward G. Lanza, Esquire, appeared on behalf of GASCO and offered the testimony of Lori Huffman, Billing Supervisor, who sponsored three exhibits: Respondent Exh. No. 1 (an account summary), Respondent Exh. No. 2 (the BCS decision data), and Respondent Exh. No. 3 (Huffman’s letter‑response to the BCS regarding Laschinsky’s informal complaint).

The record of the proceeding includes the exhibits (noted above), the Prehearing Order, and the tape recording of the hearing.
 The record of the proceeding closed December 6, 2001. Briefs were not filed.

findings of fact

1. Laschinsky, along with her son (age 11) and daughter (age 3), has resided, for 14 months, in a small, two‑bedroom mobile home, located at 28 School St., Claysville, Pa.

2. The mobile home, and one‑acre plot on which the mobile home is situate, is being acquired over a five‑year period under Articles of Agreement requiring Laschinsky or her father, who is also liable under the agreement, to pay Sally Sennay $415 a month; in turn, Sennay is party to an agreement with the owner of the mobile home and related real estate; real estate taxes are included in the $415 monthly payment.

3. From time to time Laschinsky’s father has helped her with payments under the Articles of Agreement, because he made the down payment and remains at risk of losing that if Laschinsky defaults on the agreement.

4. GASCO furnishes the Complainant with natural gas, which is used for central heating, heating water, and cooking.

5. Laschinsky was receiving unemployment compensation when she filed the formal complaint; before the hearing, Laschinsky began receiving Supplemental Security Income (SSI) and other Social Security benefits; because of a computer mishap, neither Laschinsky nor her children received Social Security benefits in November 2001.

6. Laschinsky receives $529 in SS benefits and $47 in SSI benefits.

7. Laschinsky and her children have medical insurance as part of their Social Security benefits.

8. Laschinsky is afflicted with various ailments, including an irregular heartbeat and asthma.

9. Laschinsky is seeking legal aid to obtain a divorce from Michael Laschinsky, who has not been part of the household since early December 2000; on December 12, Laschinsky is participating in a contempt‑of‑court proceeding, which relates to the complete failure of Michael Laschinsky to pay $75 a month in child support for Laschinsky’s 3‑year-old daughter.

10. Laschinsky takes her 3‑year-old daughter to Washington, Pa., Mondays through Fridays, for speech therapy; the child is left in Washington from 9:00 a.m. until 3:30 p.m.; transporting her daughter to and from Washington, Laschinsky travels about 60 miles a day in her 1991 Blazer.

11. Laschinsky’s parents gave Laschinsky the 1991 Blazer.

12. Each of Laschinsky’s children receives $43 a month under Laschinsky’s Social Security benefits.

13. Laschinsky’s son, who attends public school, is afflicted with Attention‑Deficit‑Hyper Disorder, for which he receives SSI benefits of $339 a month.

14. Until the last few months, the father of Laschinsky’s son, William Garrett, paid $119, monthly, as child support; Garrett’s employer relocated to Baltimore, but Garrett has opted to stay in this area; Laschinsky is not sure when Garrett’s unemployment status will end and support payments will resume.

15. Laschinsky will soon begin to receive food stamps, which will have a monthly value of $165.

16. Laschinsky has monthly household income of about $1120; excluding the expense for natural gas, Complainant’s household monthly expenses are summarized as follows:

Monthly Household Expenses

Amount

Balance Owed

Mortgage
$412.00

Electric
45.00

Telephone
35.00

Water
45.00

Sewage
45.00

Food
200.00

Clothing
25.00

Auto Ins.
116.00

Gasoline
120.00

Auto Repairs & Maint.
35.00

TV Cable
45.00

Credit or Charge Cards

249.00

Student Loan
     40.00
1500.00


Total
$1163.00

17. Laschinsky had no income in November 2001—unemployment compensation had expired and Social Security benefits had been delayed.

18. Laschinsky’s 2001 income‑tax refund was diverted by the IRS to reduce Laschinsky’s student‑loan principal.

19. Laschinsky has sought CRISIS and other energy assistance grants; on November 19, Laschinsky was approved for a $300 CRISIS grant; it usually takes GASCO three to five weeks to receive an approved CRISIS grant.

20. Following Laschinsky’s informal complaint, the BCS issued its decision, on May 24, 2001, at BCS Case No. 0934083, and required Laschinsky to pay, monthly, beginning in June 2001, a special budget amount of $165, which consisted of the regular budget amount of $150 plus $15 to amortize the account balance, then $952.94. (Respondent Exh. No. 2.)

21. Laschinsky’s first notice of the BCS decision came when Laschinsky called GASCO to make a payment arrangement, after GASCO sent her a termination notice on June 8.

22. Laschinsky did not receive a copy of GASCO’s pre‑filed exhibits; Laschinsky checks for newly arrived mail, sometimes, only twice a week.

23. Laschinsky receives her mail in a post‑office box, located in a building of the U.S. Postal Service.

24. Laschinsky does not recall having a BCS representative contact her to investigate her informal complaint.

25. To have complied with the BCS-directed payment arrangement, Laschinsky would have had to have paid GASCO $990—that is $165 in June ($150 plus $15), $165 in July ($150 plus $15), $165 in August ($150 plus $15), $165 in September ($150 plus $15), $165 in October ($150 plus $15), and $165 in November ($150 plus $15); in fact, Laschinsky paid GASCO $335 during this period, and in addition, $25 was credited to her account as the result of a grant from the Red Cross. (Respondent Exh. No. 1.)

26. The deficiency amount—that is, the difference between the amount the Complainant should have paid under the payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS) and the amount the Complainant in fact made— is $655 ($990 minus payments totaling $335).

27. On October 31, 2000, Laschinsky became the billing‑responsible party on the account; between October 31, 2000, and October 31, 2001, the complainant made six payments (totaling $477.33) on the account; a $25 grant from the Red Cross was credited to the account; on October 31, 2001, the account balance was $922.37. (Respondent Exh. No. 1.)

28. Contrary to the statement in the Formal Complaint, Laschinsky is not sure she can afford to pay $100 a month for gas service.

discussion
Danielle Laschinsky’s complaint is an appeal from the BCS decision on informal complaint that directs Laschinsky to pay, monthly, a special budget amount consisting of the regular budget amount plus $15 to amortize the account balance then of $952.94. The complaint asserts that the Complainant, who has household income of about $1120, cannot afford to pay, monthly, the regular budget amount, plus something toward amortizing the arrearage, for gas service. Because of recently changed circumstances, Laschinsky is not sure she can afford to pay, monthly, $100, as stated in the complaint.

The Commission routinely entertains complaints from residential customers of jurisdictional public utilities concerning a customer’s asserted financial inability to pay for utility services.
 The Public Utility Code, as here relevant, places the burden of proof on any proponent of a rule or order of the Commission or, as construed and applied by the Commission, on a party seeking affirmative relief from the Commission.
 As the party seeking to obtain a more favorable payment arrangement than the one prescribed by the BCS decision, the Complainant bears the burden of proving financial or other circumstances adequate and sufficient to show that she is entitled to pay less, monthly, for gas utility service than the regular monthly budget amount plus $15 (to amortize the account balance), as prescribed by the BCS decision.

The Commission has a policy that provides for temporarily relieving a utility customer from paying, monthly, under certain circumstances, the amount of the current billing, whether reflecting current usage or a regular budget amount.
 A financially distressed customer may be granted relief when (1) the record establishes a good payment history and (2) the record demonstrates that a positive change in the customer’s financial circumstances will occur within a reasonable time period. In addition, the Commission has said that there may be other extenuating circumstances — for example, a medical condition that does not qualify under Section 56.111 et seq. of Title 52 to the Pennsylvania Code — under which utility customers may be granted relief from paying the full amount of their current utility charges.

Section 1304 of the Public Utility Code prohibits discrimination in rates and the grant of any unreasonable preferences or advantages to any person.
 The Commission has the power to adjust the Complainant’s monthly payments below current bills or monthly budget bills, consistent with Section 1304, but only if the account balance will be paid at some time.
 The Commission’s guidelines for exercising its power are stated above. The foregoing statement of the law, however, has been qualified by customer assistance programs instituted by various jurisdictional utilities and approved by the Commission. There is no evidence either that GASCO has a customer assistance program or that Laschinsky is eligible to participate in the program, if one exists.

As a predicate for granting the Complainant temporary relief from paying, monthly, the current bills or the budget amount plus something to amortize the account balance, it must be found both that the Complainant has a good payment history and that her or her household’s financial circumstances will improve within a reasonable time period.

Laschinsky’s account balance has increased from zero to more than $900 over a 12‑month period. This cannot be deemed to be a good payment history. At the time of the hearing Laschinsky’s financial circumstances were not as good as when the BCS investigated the informal complaint. Laschinsky’s financial circumstances are not likely to improve, significantly, within a reasonable time. Therefore, the Complainant has failed to satisfy her burden of proof: that is, she has failed to adduce evidence adequate or sufficient to show both (1) that she has a good payment history and (2) that her financial circumstances will improve within a reasonable time period.

The Commission has said that a payment arrangement prescribed by the BCS is the starting point for determining an appropriate payment arrangement in a formal complaint proceeding involving an appeal from a BCS-prescribed arrangement.
 Moreover, if a complainant has not complied with the payment arrangement prescribed by the BCS and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order payment of an amount equal to the amount of the missed payments that would have been made if the BCS decision had been complied with.

While a payment arrangement prescribed by the BCS may be only the starting point for determining an appropriate payment arrangement in a related formal complaint proceeding, it will also be the final point unless a complainant shows sufficiently changed circumstances to support a departure from the arrangement.
 It is noteworthy that a complainant in an inability‑to‑pay case is obligated to pay undisputed bills during the time the formal complaint is pending.

The Complainant has made some effort to comply with the BCS decision on informal complaint. To have complied with the BCS payment arrangement, Laschinsky would have had to have paid GASCO $990; in fact, Laschinsky paid GASCO $335 during this period, and in addition, $25 was credited to her account as the result of a grant from the Red Cross. Absent extenuating circumstances, paying only about one‑third of the amount due under the BCS‑prescribed payment arrangement would not amount to a good‑faith effort to comply, thereby providing a basis for waiving a deficiency payment to satisfy the BCS arrangement.

Laschinsky experienced a number of adverse circumstances between the time the BCS investigated her informal complaint and the time of the hearing. First, Laschinsky testified credibly that the BCS did not contact her to obtain financial data or, otherwise, inquire about her circumstances. Second, Laschinsky testified credibly that she did not receive notice from the BCS that it had prescribed a payment arrangement based on her informal complaint. (To some extent, this was corroborated by the testimony of GASCO’s witness.) The evidence shows that Laschinsky may have a problem with reliable mail delivery. Third, the household income was slightly reduced when Laschinsky made the transition from unemployment compensation to Social Security benefits. Fourth, Laschinsky ceased to receive child support payments during the interim period. Fifth, Laschinsky did not have any income in November because of a computer mishap delaying her Social Security benefits. Sixth, and finally, it is a certainty that $300 from the CRISIS fund will be credited to Laschinsky’s account in December. These considerations support waiving payment of the deficiency amount due under the BCS‑prescribed arrangement.

There is insufficient evidence, however, to support deviating from the BCS-prescribed payment arrangement. While the Complainant has chronic health problems and long‑term financial difficulties, the household income is sufficient to pay for necessary utility services, including gas service. Hence, the BCS payment arrangement will be ordered.

The Complainant is urged to continue to seek energy assistance grants and to inquire whether GASCO has any programs designed to assist low‑income customers with paying their gas bills. Customer assistance programs, for example, are designed to offer qualified customers continued receipt of utility service at the lowest possible cost to the customer.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. There is no evidence to support the conclusion that GASCO Distribution Systems, Inc., violated a “law which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

3. There is no evidence to provide a basis for permitting the Complainant to pay less, monthly, for natural gas utility service than the current budget amount plus a substantial amount to amortize the account balance.

4. For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed to satisfy her burden of proving that, financially and prospectively, she is unable to pay, monthly, the regular budget amount plus $15 to amortize the account balance.

5. The deficiency payment amount—that is, the difference between the amount a complainant should have paid under a payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS) and the amount the complainant in fact paid—may be waived or partially waived, if relevant circumstances of the complainant change adversely between the time the BCS investigated the informal complaint and the time of the hearing on the formal complaint, which appeals the decision on informal complaint. Casulli and Holland v. The Peoples Natural Gas Co., C‑00968351 (Order entered Aug. 26, 1997).

6. The payment arrangement prescribed in the following Order requiring the Complainant to make timely monthly payments (i.e., the budget amount plus $15)—consistent with the BCS decision on informal complaint—conforms with the applicable provisions of the Public Utility Code and the regulations and policy of the Commission.

order

therefore,

it is ordered, as follows:

1. That the complaint captioned Danielle Laschinsky v. GASCO Distribution Systems, Inc., at Docket No. C‑20016064, is sustained only to the extent consistent with the following ordered payment arrangement and is otherwise denied and dismissed with prejudice.

2. That beginning with the first billing period after the date on which the order of the Commission is entered, or otherwise becomes final, Danielle Laschinsky must pay, monthly, to GASCO Distribution Systems, Inc., the regular budget amount (which is subject to routine continual review) plus $15 to amortize the arrearage.

3. That GASCO Distribution Systems, Inc., must not assess any additional late charges or finance charges on the past‑due balance, as long as Danielle Laschinsky complies with the terms of this Order.

4. That if the Complainant adheres to the payment arrangement prescribed by this Order, until any arrearage is amortized, GASCO Distribution Systems, Inc., must not terminate service except for reasons involving safety or other emergency.

5. That GASCO Distribution Systems, Inc., is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Danielle Laschinsky fails to adhere to the payment schedule prescribed by this Order.

6. That the formal complaint proceeding captioned Danielle Laschinsky v. GASCO Distribution Systems, Inc., at Docket No. C‑20016064, is terminated and the record to be marked “closed.”

Dated:  December 14, 2001



James D. Porterfield

Administrative Law Judge

� 	See 52 Pa. Code §56.174(4)(iii)—relating to tape recording certain hearings conducted by special agents.


� 	Compare 66 Pa.C.S. §701 and 52 Pa. Code §5.21(a).





� 	See 66 Pa.C.S. §332(a).





� 	See Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982).





� 	See Evasovich v. Duquesne Light Co., 57 Pa. PUC 104, 106 (1983), where the Commission quotes language from its earlier Opinion and Order in Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983); see also Jackson v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987), regarding the effect of chronic medical conditions on the establishment of payment arrangements.


� 	See 66 Pa.C.S. §1304.





� 	See Mill, supra, at 1102.


� 	See Claypool v. T.W. Phillips Gas & Oil Co., Z�00248730, Order entered December 22, 1995.





� 	See Harper v. Equitable Gas Co., Z�00285460, Order entered May 10, 1996, and Heard v. Equitable Gas Co., C�00957262, Order entered June 21, 1996.





� 	See Casulli and Holland v. The Peoples Natural Gas Co., C�00968351, Order entered August 26, 1997; and 52 Pa. Code §§56.174(a) and 56.181.





� 	See Blount v. PECO Energy Co., F�00443631, Order entered Feb. 16, 1999; see also Alston�Hardy v. Duquesne Light Co., C�00981182, Order entered Feb. 16, 1999.


� 	See Casulli, supra.
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