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STATEMENT OF COMMISSIONER WILSON

Slamming is the issue in this case.  

Slamming cases at the Commission typically involve telemarketers, usually working for a utility service provider, that change a customer’s service provider without that customer’s consent. Some utilities have resorted to Local Service Freezes (LSFs) to prevent slamming. LSFs prohibit changing a customer’s service provider without evidence of that customer’s consent.  

Slamming persists.  The FCC recently fined a utility $520,000 for 12 consumer complaints involving 14 customer lines. 
  The FCC rejected pleas that the penalty must be mitigated and reduced because some slamming was attributable to mere “entry errors” as opposed to intentional acts.  The FCC also dismissed claims that an “appropriate negotiated outcome” was warranted in light of subsequent preventive measures or because of the company’s anti-slamming efforts. 

The slamming settlement in this case imposes a $48,000 penalty for 54 violations consistent with our mitigation policy. This settlement contains a smaller penalty for “data entry errors” and a larger penalty for intentional acts.  All penalties are imposed on a “per-act” basis as opposed to the “per-day” approach taken in continuing violation cases. 

The slamming settlement contains no additional commitment to consumer education and the telemarketer was not included in the enforcement action.  It contains no provision for reporting the telemarketer to the Attorney General and is silent on assisting the Attorney General in any subsequent enforcement action.
  

My grave concern about such slamming settlements is underscored by research at the University of Tennessee at Knoxville.  That study, conducted by Dr. Neal Shover with a grant from the U.S. Department of Justice, focused on telemarketing fraud.  It affirms my view that education, specifically about telemarketing sales techniques, strict oversight, and tough penalties are critical preventive strategies.
   

Telemarketing fraud, and utility slamming is inextricably intertwined with telemarketing fraud, costs $40 billion dollar a year in an industry that generates nearly $600 billion in sales. It focuses on the lonely, those with diminished mental capacity, and the trusting.  Our elderly parents, grandparents, relatives, and neighbors are disproportionately victimized.  

Perpetrators are mostly from the managerial or business-owning portions of comfortable middle-class families.
  This fact may explain the general reluctance to view slamming for the expensive crime it is or to enforce the measures needed to prevent it.  Reluctance, however, does not erase the fact that more consumers are victims of telemarketing fraud than street-crime.
  

I have serious concerns about the wisdom of “mitigation” in slamming cases.  I expect all future settlements on slamming to expressly incorporate and address all the research and precedent represented in this decision.  

Otherwise, the Commission may reject settlements based on such research and precedent.
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�In the Matter of AT&T Communications, Inc. Apparent Liability and Forfeiture, File No. EB-00-TC-006, NAL/Acct. No. 200132170015 (Released April 17, 2001).  


� The utility should not be the only party in a slamming enforcement action when an outside provider is involved.  That limitation implies that the utility is the only acting party. Such a limitation may not be justified on jurisdictional or Principal-Agent doctrines given that a subsidiary or telemarketer is involved with utility slamming.  Moreover, the Commission retains jurisdictional authority over contracts under 66 Pa.C.S. §508.  These considerations must be addressed in future slamming cases when, as here a Settlement involves more than one party.


�“Shover Begins Fraud Study,” University of Tennessee at Knoxville, Daily Beacon, Thursday, August 31, 2001; “Who’s Conning Whom,” Patriot News, Monday, December 17, 2001, p. 2; “Telemarketing Con Artists Do Not See Themselves as Criminals,” Don Jacobs, Knoxville News-Sentinel, December 10, 2001; � HYPERLINK http://www.knoxnews.com/kns/local_news/article/0,1406,KNS_347_903332,00.html ��http://www.knoxnews.com/kns/local_news/article/0,1406,KNS_347_903332,00.html� (hereinafter “Fraud Study”).


�Id., pp. 2-5.


�Id., pp. 2-5.






