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History of the Proceeding



The complaint of Dr. Seymour Antelman, filed June 20, 2001, in essence states that Respondent Duquesne Light Company (“Duquesne” or “Company”) caused several large trees to be cut down on his property and, in the course of doing so, caused damage to Complainant’s property.  Counsel for Duquesne filed a timely answer and new matter.



The initial hearing was held in Pittsburgh on Thursday, September 27, 2001.  Dr. Antelman appeared on his own behalf and participated in the hearing. Counsel represented Duquesne.  The resulting record consists of a 186-page transcript, 18 Complainant exhibits and 9 Duquesne exhibits.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  The complaint is dismissed for failure to carry the burden of proof in the order at the end.  No briefs were filed.

Findings of Fact

1. Complainant Dr. Seymour Antelman resides at 1425 Beechwood Boulevard, Pittsburgh, PA 15217, where he receives electric utility service from Respondent Duquesne Light Company.  Tr. 6.

2. On June 11, 1998, a notice was placed on a door to Complainant’s residence asking for a signed consent to remove trees and/or brush in the rear of Complainant’s property that had been designated a potential hazard to power lines.  A second similar notice was left on June 16, 1998.  Tr. 8-9; Complainant Exhibit 1.  (The transcript reads “July 11”, but Complainant’s Exhibit depicts a photocopy dated June 11.  Further, July 11 would be after the events that form the basis for this Complaint.)

3. Complainant did not grant permission but lined out various portions of the form and wrote in various comments to the effect that no plant was to be touched without his consent.  Tr. 8-9; Complainant Exhibit 1.

4. Complainant was concerned enough about the notices that he turned the matter over to an attorney who discussed the proposed clearing with Duquesne’s Ms. Valerie Griffin sometime around June 20, 1998.  Tr. 9, 166-172.

5. On June 30, 1998, a severe storm or series of storms with high winds passed through the Pittsburgh area.  The high winds caused trees and other debris to contact power lines and in many instances knock down power lines.  One such line was knocked down at the rear of Complainant’s property.  Tr. 11, 66, 133, 153.

6. The storm or storms of June 30, 1998, resulted in widespread outages on the Duquesne system, with power not being restored in some areas until July 6, 1998.  Tr. 153.  See Respondent Exhibit B for storm details.

7. Electrical service in Complainant’s immediate community was interrupted on June 30, 1998, and not restored until on or before July 6, 1998.  The downed line at the rear of Complainant’s property was reinstalled either in the evening of July 2, 1998, or later.  The date power was restored to Complainant’s home is not clear in this record.  Complainant departed his home on July 2nd and did not return until July 5th.  Power had been restored by then.  Tr. 11, 65-66.

8. On July 2, 1998, a line clearing crew trimmed trees along the downed line behind Complainant’s property.  Apparently the trimming was inadequate and a second crew was dispatched.  The second crew cut several trees to the ground and probably did some additional trimming.  All of this was done so that the downed line could be replaced and/or reinstalled.  Tr. 133-149, 178-179.

9. An easement for constructing the pole line at the rear of Complainant’s property was granted to Duquesne’s predecessor under date of October 8, 1914.  Tr. 88-104, 128-129; Respondent Exhibit D.

10. The original date of construction of the pole line at the rear of Complainant’s property does not appear in this record, but the line’s existence predates Complainant’s purchase of his home, which was either 1978 or 1979.   Tr. 23-24, 67-68; Respondent Exhibit A.

11. Complainant has alleged various items of damage to his property as a result of the line clearing that occurred on and/or near the rear of his property on July 2, 1998.  He eventually asserted those claims in litigation in the Court of Common Pleas of Allegheny County.  Apparently that litigation was either dismissed or discontinued in Duquesne’s favor.  Tr. 27-32.

12. When Complainant initially contacted Duquesne to assert his claim for damages, counsel for Duquesne’s claims department directed that an on-line data base (“LEXIS”) search be conducted to confirm Complainant’s ownership of the real estate in question.  When the search was conducted it turned up his ownership in the subject property and in property in Armstrong County.  Apparently the mailing address for the two Armstrong County properties was the same as the Allegheny County property involved in this matter.  The printout from the data base search was turned over to Complainant’s counsel as part of discovery in the subsequent civil litigation.  Tr. 79-86; Respondent Exhibit C.

Discussion



As the party seeking the intervention of this Commission, Complainant has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code, or this Commission’s regulations, or some other order or law that this Commission has the duty and authority to enforce, in the course of providing him with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  In order to prove his allegations, Complainant must demonstrate by substantial competent evidence that a violation occurred.  Section 332(b) of the Public Utility Code, 66 Pa. C.S.A. §332(b).  Complainant has alleged that he has suffered property damage as a result of actions by Duquesne employees and contractors on July 2, 1998.  As part of this allegation, he asserted that Duquesne used the storm(s) of June 30, 1998, as a pretext for cutting the trees alleged to be on his property.  He has also alleged that Duquesne has no right to have a power line on his property.  Finally, he has alleged that the data base search constituted “spying”.



The Complainant acknowledged to me that he was aware that this Commission does not have jurisdiction to award damages.  Tr. 32.  He raised the matter in an appropriate forum prior to filing the present complaint.  Thus no basis exists for sustaining the damage portion of the complaint.  I note in passing that the Complainant’s testimony did not establish either the boundaries of his property or the identity of any party who or that may have caused the alleged damage.  The Complainant offered his testimony, a newspaper article that quoted his allegations at length, numerous photos wherein he attempted to establish the property boundary, a written property appraisal and an affidavit from a neighbor who did not appear as a witness.  The newspaper article, the appraisal and affidavit where all properly objected to as hearsay.  The primary danger in accepting hearsay statements, that is statements of fact from persons not present in the hearing, is that it precludes the opposing party from having the opportunity to confront by cross-examination those very statements.  For his part, Complainant offered his opinion on numerous areas including legal, environmental and horticultural matters.  He never qualified himself as an expert in any of the areas; his Ph.D. is in neuropsychoparmacology.  Tr. 72-73.



The second matter the Complainant raised was his opinion that Duquesne has no right to have two poles on his property.  From my review of the record I do not believe that Complainant has established that the poles are on his property.  For its part Duquesne has established that its predecessor obtained permission to erect the power line in question in 1914.  It also presented evidence concerning its continued occupancy of that line through the maintenance of pole maps and records of pole attachment agreements with other utilities.  See Finding of Fact 9.  The Complainant took vigorous exception to my statement of my understanding that a purchaser of real estate took title subject to open and notorious uses of the property, and that the purchaser was obligated to make an inquiry into those uses.  Tr. 24-25.  It perhaps should be noted that the subject line is not along a public road but runs on or adjacent to abutting property lines at, if you will, the rear of the affected properties.  Duquesne thus occupies the right-of-way under color, at least, of right.  Complainant is free to challenge Duquesne’s assertion in an appropriate forum other than this Commission.



Part and parcel of Duquesne’s obligation to provide safe, adequate and reasonable service is to maintain its facilities in safe working order.  With regard to power lines it is often necessary to clear away vegetation that could cause an interruption in service.  As set forth in a reliability report made to this Commission by Duquesne, a severe storm passed through Duquesne’s service territory on June 30, 1998, from the hours of 2:30 p.m. to 6:00 p.m., with winds of up to 85 miles per hour.  System damage included downed wires at 3000 locations with 100,000 customers affected.  The system damage was estimated at $6.3 million and service was restored to the last affected customer on July 6, 1998.  Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501; West Penn Power Company v. PUC, 578 A.2d 75 (Pa.Cmwlth. 1990); Respondent Exhibit B.



In the present case power went out to Complainant’s neighborhood during the course of the storm(s) on June 30, 1998.  Complainant’s neighborhood was without electrical service until sometime on July 2 or 3, 1998, a period of 2 or 3 days.  The uncontrodicted testimony of Duquesne’s witness who was in charge and was present at the site was that the clearing performed was necessary in order to restore service.  Tr. 133-150.



The final matter raised by the Complainant has to do with the data base search that he alleges constituted “spying”.  He had filed a claim for damages. As part of its investigation Duquesne, through its claims department, checked to confirm Complainant’s ownership of the subject property.  The clear, not controverted, testimony of the attorney in charge was to the effect that the only records consulted were public records.  There is no indication that the information retrieved was disclosed to anyone outside of Duquesne’s claims operation.  It only came to light as part of Duquesne’s response to a discovery request made as part of the civil litigation.



I conclude from my review that Complainant has failed to carry his burden of proof with regard to all of his allegations and that his complaint should be dismissed.

Conclusions of Law

1. This Commission has jurisdiction over the parties to and subject matter of this case, except that it lacks jurisdiction to award damages to the Complainant.

2. Complainant has failed to show any violations by Duquesne Light Company of the Public Utility Code, or the regulations of this Commission, or of any order or law that this Commission has the duty and authority to enforce.

ORDER

THEREFORE, IT IS ORDERED THAT the complaint of Dr. Seymour Antelman against the Duquesne Light Company, docketed at C‑20015681, is dismissed for failure to carry the burden of proof.

Dated: December 20, 2001



___________________________








Michael A. Nemec








Administrative Law Judge
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