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I.  HISTORY OF THE PROCEEDING



On May 7, 2001, Jose A. DeLeon (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged that his electric and gas bills are too high.  He also alleged at the hearing that he cannot afford to make the payments under the schedule established by the Commission’s Bureau of Consumer Services (BCS).  (Tr. 20).  On February 15, 2001, BCS rendered a decision on Complainant’s informal complaint.  (PECO Ex. 4 at 2).  The BCS decision stated that as of February 14, 2001, Complainant had an account balance of $792.97.  BCS required Complainant, beginning March 12, 2001, to pay a special budget amount of $312.00.  The special budget amount included a budget bill payment of $297.00 plus $15.00 toward Complainant’s arrears.  At the hearing, Complainant also raised as an issue Respondent’s erroneous reference to “1st Floor” in his billing address.  (Tr. 9).



Respondent filed an Answer to the Complaint on June 18, 2001.  Respondent averred that Complainant had not complied with the BCS decision and that his outstanding balance at that time was $1,809.45.  Respondent also averred that Complainant’s average monthly bill was $285.00 at that time and that his calculated budget bill was $323.00.



This case was assigned to me by Telephone Hearing Notice dated July 16, 2001.  On July 20, 2001, I issued a Prehearing Order which set forth procedures to be followed in this case.



The telephonic hearing was held as scheduled on September 4, 2001.



Complainant appeared pro se and testified.  His wife, Angela DeLeon, also testified.



Respondent was represented by Henri Marcial, Esquire.  Respondent presented the testimonies of Anthony Costello and Peggy O’Donnell.  Mr. Costello is employed by Respondent as a regulatory assessor.  (Tr. 24).  Ms. O’Donnell is employed by Respondent as a field investigator.  (Tr. 71-72).  Respondent introduced four exhibits at the hearing.  PECO Exhibit 1 is a copy of the Account Statement for Complainant.  PECO Exhibit 2 is a copy of a Field Report completed by Ms. O’Donnell.  PECO Exhibit 3 is a copy of a Low Income Usage Reduction Program (LIURP) Audit Report.  PECO Exhibit 4 is a copy of the BCS decision on Complainant’s informal complaint.  In addition, at my request, Respondent submitted a late-filed exhibit.  (Tr. 56).  PECO Late-Filed Exhibit 5 is a letter regarding Complainant’s eligibility for financial assistance.  All five of Respondent’s exhibits were admitted into evidence.

II.  FINDINGS OF FACT



1.
Complainant, Jose A. DeLeon, resides at 510 Beech Street, Pottsville, PA 19464.  (Tr. 5).



2.
Complainant resides with his wife, three children, and grandchild.  (Tr. 11, 43).



3.
Complainant receives electric and gas service from Respondent.  (Tr. 12).



4.
Complainant lives in a house with five bedrooms, a living room, dining room, and basement.  (Tr. 12).



5.
Complainant’s major electrical appliances include a hot water heater, side-by-side refrigerator, additional freezer, microwave oven, central air conditioner, washer and dryer, three televisions and stereo equipment.  (Tr. 13, 74).



6.
Complainant’s major gas appliances include gas heat and a gas range.  (Tr. 14, 74).



7.
Complainant is employed as a corrections officer at Graterford Prison.  (Tr. 38).



8.
On April 23, 2001, Complainant’s wife began work for Sears Logistic Services, Inc.  (Tr. 40).



9.
Complainant’s monthly household income and expenses are as follows:



Income






Expenses


Complainant:
$3,241.60 (gross)

Food:


$   400.00



Wife:

$   787.84


Mortgage:

$1,108.22









Water/Sewer:

$   120.60









Telephone:

$     85.00









Home Insurance:
$   213.43









Car Insurance:
$   169.00









Gasoline:

$   146.00









Home Alarm:

$     24.95





__________





________

TOTALS


$4,029.44





$2,267.20

(Tr. 38-48).



10.
Complainant also makes a loan payment of $105.00 a month to “American General.”  (Tr. 45-46).



11.
In July 1999, Complainant was referred to Respondent’s Customer Assistance Program (CAP) and other agencies for assistance.  However, Respondent’s records do not indicate that Complainant was ever enrolled in CAP.  (Tr. 55-56; PECO Late-Filed Ex. 5).



12.
Respondent evaluated financial information provided by Complainant on June 21, 2001, and determined that he was not eligible for the CAP Rate Program because his household income exceeded the Program’s Guidelines.  (Tr. 54-55).



13.
Respondent evaluated the financial information provided by Complainant at the hearing on September 4, 2001, and determined that he is not currently eligible for the CAP Rate Program.  (PECO Late-Filed Ex. 5).



14.
Most of Complainant’s energy bills (both gas and electric) are based on actual meter readings.  See, PECO Ex. 1.



15.
When Complainant’s energy bills are based on estimated readings, the following months’ bills are adjusted to reflect actual meter readings.  (Tr. 29-32; PECO Ex. 1).



16.
On February 15, 2001, the Commission’s Bureau of Consumer Services (BCS) rendered a decision on Complainant’s informal complaint.  (PECO Ex. 4 at 2).



17.
The BCS decision stated that Complainant, beginning March 12, 2001, was to pay a special budget amount of $312.00 ($297.00 budget bill plus $15.00 toward the arrearage).  (Tr. 19; PECO Ex. 4 at 2).



18.
Complainant has not complied with the BCS decision.  (Tr. 20).



19.
Complainant’s last payment was made on May 24, 2001, in the amount of $297.00.  (Tr. 23, 33; PECO Ex. 1 at 4).



20.
On June 15, 2001, Respondent’s field investigator conducted an investigation at Complainant’s property.  (Tr. 71-73).



21.
Respondent’s field investigator read Complainant’s electric and gas meters.  Respondent’s field investigator found that both readings were in-line with the readings taking during the preceding month.  (Tr. 73-74; PECO Ex. 2).



22.
Respondent’s field investigator performed a basic meter test.  (Tr.   75).



23.
Respondent’s field investigator first unplugged the appliances.  When she did that, the meter was idle.  That meant that there were no problems with shorting or grounding.  (Tr. 75).



24.
When Respondent’s field investigator turned on 175 watts of lighting at Complainant’s property, she received a meter reading of 185 watts, which is consistent with the electric consumption of the lighting plus the alarm system, which Complainant did not want to disconnect.  (Tr.  75).



25.
Respondent’s field investigator analyzed the consumption of Complainant’s appliances based on information provided by Complainant regarding his family’s use of those appliances.  Respondent found that the appliances were capable of consuming the amount of energy for which Complainant was billed.  (Tr. 75-76).



26.
On July 12, 2001, a contractor performed a Low Income Usage Reduction Program (LIURP) audit at Complainant’s home.  (Tr. 54).



27.
The LIURP contractor cleaned the heater, put in a thermostat and did weather stripping at Complainant’s home.  (Tr. 60-61).



28.
Complainant’s household energy usage pattern is typical.  His household consumes more electricity during the summertime due to use of central air conditioning.  His household consumes more gas in the wintertime due to use of gas heat.  (Tr. 35).



29.
On August 2, 2001, Respondent eliminated the reference to “1st Floor” which had appeared as a part of Complainant’s address on his bills.  (Tr. 33-34).



30.
Complainant’s outstanding balance as of the hearing on September 4, 2001, was $1,575.26.  (Tr. 66).



31.
As of the hearing on September 4, 2001, in order to catch-up with payments required under the BCS decision, Complainant would have had to pay $1,280.83.  (Tr. 66-67).



32.
As of the hearing of September 4, 2001, Complainant’s average combined electric and gas bills were $206.00 and his calculated budget bill was $339.00.  (Tr. 62).

III.  DISCUSSION



Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleged that: (1) his energy bills are too high; (2) he cannot afford to make payments under the schedule established by BCS; and (3) an erroneous reference to “1st Floor” appears as a part of his address on his bills.  I will address each issue seriatim.

A.
High Bills


High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case by (1) showing that the disputed bill was abnormally high when compared to prior usage patterns, and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.



Complainant testified
 that his electric and gas bills (energy bills) since early 1999 have been too high.  (Tr. 17-18).  Prior to that time, according to Complainant’s testimony, his combined electric and gas bills totaled $135.00 to $150.00.  (Tr. 7).  However, since early 1999, Complainant testified, his combined electric and gas bills have been in the $200.00 range.  (Tr. 7-9).



Although Complainant claimed that his energy bills have been too high since early 1999, he did not present any specific examples of bills he received in early 1999.  He did, however, specifically reference two energy bills which appeared in the 

Account Statement which Respondent introduced as an exhibit (PECO Exhibit 1) in this case.
  One was his energy bill for service to December 23, 2000.  (Tr. 17).  That bill amount was $355.64.  (Tr. 17; PECO Ex. 1).  Complainant also referenced his energy bill for service to January 25, 2001.  (Tr. 17).  That bill amount was $432.88.  (Tr. 17; PECO Ex. 1).



A review of Complainant’s account history shows that the level of Complainant’s energy bills in December 2000 and January 2001, are consistent with the level of his energy bills during the preceding year in December 1999 and January 2000.  His energy bill for service to December 21, 1999 was $265.43 and his energy bill for service to January 24, 2000, was $342.72.  (PECO Ex. 1).  And since his January 24, 2000 bill was based on estimated meter readings, it may be useful to compare his bill for the following month (February 2000), which was based on an actual meter reading and thus reflects an adjustment to the January 2000 bill – with his February 2001 bill.  Complainant’s bill for service to February 23, 2000, was $310.55, and his bill for service to February 24, 2001, was $365.41.  (PECO Ex. 1).  Those two bills are also of a comparable level.



The evidence of record does not show a significant disparity in Complainant’s bills from year-to-year.  Relatedly, as Respondent’s witness, Anthony Costello, indicated, Complainant’s household energy usage pattern is typical.  (Tr. 34-35).  Complainant’s household consumes more electricity during the summertime and his electric bills are correspondingly higher due to use of central air conditioning.  (Tr. 34-35).  Complainant’s household consumes more gas during the wintertime, and his gas bills are correspondingly higher, due to use of gas heat.  (Tr. 34-35).



Evidence of record also establishes that Complainant’s meters are accurate.  On June 15, 2001, Respondent’s field investigator, Peggy O’Donnell, read Complainant’s gas and electric meters.  (Tr. 73-74; PECO Ex. 2).  She found that both readings were in-line with the readings taken during the preceding month.  (Tr. 73-74; PECO Ex. 2).



Also as part of her field investigation, Ms. O’Donnell performed a basic meter test.  (Tr. 75).  When she unplugged Complainant’s appliances, she saw that the meter was idle.  (Tr. 75).  That meant that there were no problems with shorting or grounding.  (Tr. 75).



Similarly, when Ms. O’Donnell operated only two appliances (lighting and an alarm system), the meter showed the appropriate amount of wattage for those appliances.  (Tr. 75).



Ms. O’Donnell also analyzed the consumption of Complainant’s appliances based on information provided by Complainant regarding his family’s use of those appliances.  (Tr. 75-76).  Ms. O’Donnell found that the appliances were capable of consuming the amount of energy for which Complainant was billed.  (Tr. 75-76; PECO Ex. 2).



For all of the foregoing reasons, I find that Complainant did not establish a prima facie case for high bills.  However, even assuming arguendo that he did, I find that Respondent provided sufficient evidence to rebut such a case.  I must therefore dismiss the Complaint in regard to Complainant’s allegation that his energy bills are too high.

B.
Ability-to-Pay


On February 15, 2001, BCS rendered a decision on Complainant’s informal complaint.  (PECO Ex. 4 at 2).  BCS required Complainant beginning on March 12, 2001, to pay a special budget amount of $312.00 ($297.00 budget bill plus $15.00 toward his arrears).  Complainant has not complied with the BCS decision.  (Tr. 20).  He alleges that he cannot afford to make the scheduled payments.  (Tr. 20).



The hearing record shows that Complainant’s monthly household income is $4,029.44.  (Tr. 38-48).  Complainant’s monthly expenses are $2,267.20.  (Tr. 38-48).   That amount includes some expenses such as home and car insurance, gasoline, and home alarm, which may be considered non-essential under Commission precedent.
  (Tr. 38-48).  The difference between Complainant’s monthly household income and expenses is $1,762.24 (4,029.44 - $2,267.20).  Therefore, even after monthly payment of the $312.00 required under the BCS decision, Complainant is still left with $1,450.24 ($1,762.24 - $312.00).



Respondent evaluated the financial information which Complainant provided at the hearing and found that he was ineligible for assistance under its CAP Rate program for payment troubled, low income customers.  (PECO Late-Filed Ex. 5).



I note, however, that Complainant did receive assistance as a result of a LIURP audit performed at his home on July 12, 2001.  (Tr. 54).  As a result of that audit, weather stripping was placed in Complainant’s home, his heater was cleaned, and a thermostat was installed in his home.  (Tr. 60-61).  As a result of the work performed, Complainant’s home is more energy efficient, and that should help to lower his energy bills.



On the basis of all of the foregoing information, I will adopt the BCS payment schedule.  Therefore, Complainant within sixty (60) days of the Commission’s 

final order in this proceeding, is required to become current with the BCS decision.  Mr. Costello testified that the catch-up payment as of the hearing in this case was $1,280.83.
  (Tr. 66-67).



Complainant is also required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15.00 per month toward his account balance and continue making such monthly payments until the arrearage is liquidated.



As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate his service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

C.
Billing Address


Complainant attempted to make an issue of the fact that his bills included the words “1st Floor” in his address.  (Tr. 9).  However, Mr. Costello testified that Respondent eliminated the reference to “1st Floor” from Complainant’s address on August 2, 2001.  (Tr. 33-34).  Complainant did not show that this error in his address in 

any way contributed to the level of his energy bills or to his ability to pay those bills.  I will therefore dismiss this allegation because it lacks merit.



For all of the foregoing reasons, I must dismiss the Complaint in its entirety.

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 P. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jose A DeLeon v. PECO Energy Company at Docket Number C-00015512 is dismissed.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent his current budget bills plus $15.00 each month and continue making such monthly payments until the arrearage is liquidated.



3.
That Complainant, within 60 days of the Commission’s final order in this proceeding, shall be required to become current with Informal Complaint Decision of the Bureau of Consumer Services dated February 15, 2001 at BCS Case No. 0901046.



4.
That as long as Complainant keeps the payment scheduled stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



5.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Date:
__________________

_____________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

	�	References herein to the testimony of Complainant, includes the testimony of his wife as well. 


	�	The Account Statement, PECO Exhibit 1, provides a history of Complainant’s account from August 23, 1999 through July 25, 2001. 


	�	See, Downey v. Duquesne Light Company, C-00968410 (September 16, 1997). 


	�	Mr. Costello testified that the catch-up payment would normally have been $1,560.00 ($312.00 special budget amount x 5 bills).  (Tr. 67-68).  However, after Complainant failed to make his March and April 2001 budget payments, Respondent’s billing system began billing him for current bills plus $15.00 toward his arrears.  (Tr. 67-69).  That, according to Mr. Costello, resulted in the $1,280.83 catch-up payment.  (Tr. 67-69).   
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