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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:







:

v. : 
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:





Denver and Ephrata Telephone & 

:

Telegraph Co.



:


Respondent


    
:

RECOMMENDED DECISION

APPROVING JOINT PETITION FOR SETTLEMENT

Before

Robert A. Christianson

Chief Administrative Law Judge

I.
INTRODUCTION



On July 14, 2000, the Central Atlantic Payphone Association (“CAPA”) filed a Complaint, docketed at C-00003888, with the Pennsylvania Public Utility Commission (“Commission”) against Denver and Ephrata Telephone and Telegraph Co. (“D&E” or “Company”) alleging that D&E’s Pay Telephone Line Service Rates were not cost-based and were not in compliance with state or federal law.   On October 10, 2001 CAPA filed a formal complaint against D&E’s Rate Rebalancing Filing (docketed at R-00016682C0039).  D&E filed a timely Answer and Motion to Dismiss.  



The C-00003888 complaint was assigned to the late Administrative Law Judge George M. Kashi on November 8, 2000.  ALJ Kashi consolidated (using docket number C-00003884) the C-00003888 complaint with six other complaints brought by CAPA against Pennsylvania  incumbent local exchange carriers. 



On November 30, 2001, the Commission approved  D&E’s Rate Rebalancing Filing and dismissed all associate complaints pending before the Commission, including CAPA’s complaint at R-00016682C0039.  On December 5, 2001 D&E filed a Motion for Summary Judgment as to CAPA’s complaint (at C-00003888).  On December 10, 2001, CAPA filed a Motion for Rescission, Reconsideration and Modification of the Commission’s Rate Rebalancing Order.



The parties, CAPA and D&E, have held various discussions since July 2000 and have arrived at a resolution which resulted in the filing of a Joint Petition for Settlement  (Attached hereto and made part hereof as “Attachment No. 1”). 


On January 2, 2002, I reassigned this C-00003888 proceeding to myself due to the unfortunate and untimely death of Judge Kashi.


Before proceeding further it should be noted  that this proceeding, and the complaint from which it is derived, is the only matter considered.  Nothing herein is to be held in any way as precedent in any other related complaint proceeding filed by CAPA.  We are concerned with some of the language in the stipulation, especially where it speaks of the applicability of state and federal law.  Nothing herein is intended to decide or be used as precedent when looking at the applicability of state and federal regulatory requirements.  While the parties  may decide for their own reasons to act in certain way with their own peculiar understanding of the law; that in no way can be, should be, or will be used in deciding other matters before the Commission.



The only concern here is that there is nothing inimical to the public interest in the agreement of the parties and that it is in the public interest for parties to settle matters without resorting to litigation.  The approval of the Joint Petition for Settlement cannot be used as precedent for any other proceedings involving these issues.

II.
SETTLEMENT AGREEMENT



The settlement agreement is set forth on pages six through 9 of Attachment “1”, in paragraphs 16 through 25.  The major areas of the agreement are set forth below and  the reader is directed to the attachment for a detailed reading of the agreement.



The parties agree as follows:


1.
That the services subscribed to by CAPA members are tariffed by D&E at Tariff Telephone-PA. P.U.C. No. 15, Section 2, Sixteenth Revised Sheet 2.


2.
That the Pay Telephone Line Service is provided at the corresponding charge to a one-party business customer for local exchange service in the corresponding exchange where the payphone is located.  The parties stipulate that the Pay Telephone Line Service rate paid by PSPs as the result of this agreement are cost-based and comply with all state and federal requirements.


3.
D&E will decrease the monthly recurring charges for Incoming/Outgoing Screening, Incoming Blocking and Outgoing Blocking  as set forth in Paragraph 21 of the Petition.  The non-recurring charges for  each service will remain unchanged.


5.
D&E  will add to Telephone-PA. P.U.C. No. 15, Section 8 a Pay Telephone Line Discount Service discount available to PSPs that enter into and executed “PSP Term Pricing Agreement” (attached to the Joint Petition for Settlement as Exhibit “B”)   The PSP Term Pricing Agreement shall be available beginning January 2, 2002 and expire December 31, 2003.



6.
The required tariff modifications are attached to the Joint Petition for Settlement as Exhibit “C”.



7.
The parties agreed to stay the filing of D&E’s responsive pleading to CAPA’s Petition for Rescission, Reconsideration and Modification filed December 10, 2001 at R-00016682C0039 and to stay CAPA’s responsive pleading  to D&E’s Motion for Summary Judgment filed at C-00003884 noting that Commission approval of the proposed Joint Petition for Settlement will make both pleadings moot.

III.
DISCUSSION




The benchmark for determining the acceptability of a settlement is whether the settlement's terms and conditions promote the public interest.  E.g., Warner v. GTE North Inc., C‑00902815 (opinion and order adopted March 28, 1996, entered April 1, 1996); Pennsylvania Public Utility Commission v. C S Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991) (the Commission recognizes that, as a compromise of the signatory parties' positions, a settlement arguably fosters the public interest).


The parties requested expedited approval of the Joint Petition for Settlement.  CAPA’s concerns have been resolved.  The parties waive the exception period and agree that the Recommended Decision can be presented directly to the Commission.


The parties represent that the Stipulation does not affect the rights of the other ILECs against which CAPA has filed complaints therefore it is not necessary to provide an opportunity to file exceptions to the Joint Petition.


It is the policy of this Commission to favor negotiated settlements to contested proceedings.  See, 52 Pa. Code §69.391.  The parties have reached an amicable resolution to their individual dispute as embodied in the settlement agreement in this Joint Petition for Settlement.  Approval of the Joint Petition saves the parties and the Commission time, expense and uncertainty of further litigation.  Nothing in the settlement agreement is inimical to the public interest.  Therefore in consideration of all of the above it is recommended that the Commission approve the Joint Petition for Settlement.

IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties.  


2.
This proceeding is properly before the Commission.  


3.
The Joint Stipulation in Settlement offered by CAPA and Denver and Ephrata Telephone & Telegraph Company is not inimical to the public interest.  


4.
The settlement is reasonable and appropriate.  

5.
The proposed Joint Petition For Settlement is reasonable and in the public interest.  

6. 
Commission approval of the Joint Petition for Settlement will essentially  moot both CAPA’s Petition for Rescission, Reconsideration and Modification of the Commission’s November 30, 2001 Rate Rebalancing Order (at R-00016682C0039) and D&E’s Motion for Summary Judgment filed on December 5, 2001 (at C-00003888).

V.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED (Subject to Commission Approval):  



1.
That the Complaint filed by Central Atlantic Payphone Association and its member payphone service providers against Denver and Ephrata Telephone and Telegraph Co., docketed at C-00003888,  is hereby severed from the other outstanding complaints (consolidated at C-00003884) brought by CAPA against various other Pennsylvania incumbent local exchange carriers.



2.
That the Joint Stipulation in Settlement of CAPA and Denver and Ephrata Telephone and Telegraph Co. be and is hereby approved and adopted in its entirety and without substantive modification, including all terms and conditions set forth in the Settlement Agreement, as in the public interest.  



3.
That Denver and Ephrata Telephone and Telegraph Co. shall file all required tariff modifications and/or supplements, within five (5) business days of the issuance of a Commission Order, to be effective on a one day’s notice.  



4.
That the formal complaint filed by Central Atlantic Payphone Association  against Denver and Ephrata Telephone and Telegraph Co. at Docket No. C-00003888 be deemed satisfied.  



5.
That the case at Docket No. C-00003888 be and is hereby marked closed.  

Dated:  
















Robert A. Christianson







Chief Administrative Law Judge




1
2

