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      v.
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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of PECO Energy Company (PECO) filed on October 2, 2001, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Allison K. Turner, that was issued on September 12, 2001.  No replies were filed.

History of the Proceeding



On August 15, 2000, Betty Mason (Complainant) filed a Formal Complaint against PECO which alleged the existence of foreign piping and wiring tied into her electric and gas meters.  The Complainant alleged that after an inspection revealed the existence of the foreign load,
 she was promised reimbursement for paying the energy charges for two apartments over the course of two years.  The Complainant alleged that she had not been credited for the full reimbursement due her.



On August 21, 2000, the Complainant amended her Complaint and alleged that the bill for the location had been placed in another name.  According to the Amended Complaint, once the billing party was changed, the bill was no longer being timely paid as it had been when she was the responsible party. 



PECO filed its Answer to the Complaint on August 23, 2000.  In its Answer, PECO admitted that foreign wiring and piping were found at the Complainant’s residence during a field inspection in February of 2000.  PECO alleged that it had informed the Complainant’s landlord of the need for repairs to address the foreign wiring and piping at the time of the inspection.  PECO also acknowledged that as of April 12, 2000, PECO had confirmed that the repairs had not been made.  On April 13, 2000, PECO placed the utility service account in the landlord’s name effective February 25, 2000.  PECO acknowledged that the account was active at the time it filed its Answer.



PECO also denied that it had improperly billed the Complainant and denied that it had failed to properly credit the Complainant’s account or failed to properly transfer the balance to the landlord.  PECO averred that it had no obligation to refund the Complainant’s payments, in whole, or, in part, for the period of time when the Complainant’s billing had reflected the foreign wiring.



An initial hearing on the Complaint was held on November 15, 2000.  The Complainant appeared pro se and introduced three exhibits into the record.  PECO was represented by counsel and admitted nine exhibits.



Subsequent to the initial evidentiary hearing, the Complainant filed a second Complaint which was docketed at C-00004536 (the C-docket Complaint).  The C‑docket Complaint raised some of the same issues that arose during the hearing on November 15, 2000.  PECO moved to join the C-docket Complaint with the instant Complaint at Docket No. F‑00768671.  That Motion was granted and the Complaint at F‑00768671 was stayed pending the scheduling of a further hearing for the C‑docket Complaint.



The Complainant responded to the hearing notice for the C-docket Com​plaint by advising the Commission that she would not attend that hearing.  The Complainant refused to send a letter to that effect and also declined to withdraw the C‑docket Complaint.  After several letters to the Complainant, providing her with notice and an opportunity to change her mind, the C-docket Complaint was marked closed.  The C‑docket Complaint was severed from the original Complaint at F-00768671 and the stay at that docket was dissolved.  The record on the original Complaint at F‑00768671 was held open until August 27, 2001.



On July 31, 2001, the ALJ received a letter and documents from the Complainant which indicated that the Complainant had moved to Delaware as of December 4, 2000.  The Complainant asserted that she had continuing billing problems on her account with PECO related to her prior address.  The ALJ forwarded copies of that letter to PECO, the Bureau of Consumer Services and the Secretary of the Commission.  



On September 12, 2001, the ALJ issued her Initial Decision which contained seventeen Findings of Fact and five Conclusions of Law.  PECO filed its Exceptions on October 2, 2001.

Discussion

We note that the electric meter for the Complainant measured usage for the house heater that served both the Complainant’s apartment as well as another apartment on the second floor of the building.  The meter also recorded usage for the common hall and porch lights.  The Complainant’s gas meter measured usage for the hot water heater for her first floor apartment as well as the gas heater for the Complainant’s apartment and another apartment on the second floor of the structure.  (I.D., pp. 9-10).  The ALJ determined that it was “safe to assume that the foreign wiring conditions existed when Mason’s account was initiated in July, 1998.”  (Finding of Fact No. 6, I.D., p. 5).

The ALJ determined that the central issue in this case was whether PECO owed the Complainant any credit for her gas and electric service.  That issue, according to the ALJ, turned on two considerations.  The first consideration is the proper effective date for transferring the Complainant’s account into her landlord’s name.  The ALJ noted that PECO used the February 2000 date when PECO discovered the foreign load on the Complainant’s meters.  The Complainant was seeking an effective date more consistent with the two years the Complainant alleged she was paying for two apartments’ usage.  That date would be commensurate with the Complainant’s initiation of service on July 27, 1998, which was two years prior to the discovery of foreign load on February 25, 2000.  (I.D., p. 10).

The total paid for service during that time was approximately $862.72.  According to the ALJ, the Complainant is seeking relief from her landlord’s attempts to collect amounts which the landlord was required to pay for electric service while the account was in his name from the transfer date (February 25, 2000) to July 28, 2000, which was $289.80.  (Id.).



The ALJ determined that the second consideration in deciding whether a credit should be paid to the Complainant involved the application of Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. §1529.1.  Section 1529.1 provides that a utility must take certain actions when a foreign load is discovered, including placing the utility account in the name of the owner of the building.  The ALJ cited various Commission decisions for the proposition that when a landlord has not provided the notice to the utility required by Section 1529.1, unpaid arrears for service are to be placed in the landlord’s name.  Those cases were Santos v. Metropolitan Edison Company, C-00967757 (August 7, 1997); Allen L. Jones v. Pennsylvania Power & Light, C-00971013 (February 11, 1999); and, Mary Esther Battle v. PECO Energy Company, C‑00003804 (July 16, 2001).  (I.D., p. 10).



In discussing the application of Section 1529.1, the ALJ stated that this case does not involve an arrearage situation.  Here, the Complainant has paid her bills in full.  However, the Complainant is seeking a credit from PECO for the amounts which she has paid for electric and gas service which were not her responsibility because of the unreported foreign load situation.  In her discussion, the ALJ acknowledged that this Commission has issued a decision regarding such credits in James Burton v. PECO Energy Company, F-00339578 (September 23, 1998), 1998 Pa. PUC Lexis 186.  (I.D., p. 11).



In Burton, supra this Commission ruled that a utility is not required to give a credit to a tenant/ratepayer in a foreign load situation.  As determined by Burton, it is up to the tenant to recover any such amounts from the landlord.  The ALJ quoted the following discussion from Burton:  

The landlord has the duty to reimburse the tenant for amounts paid by the tenant which are the landlord’s responsibility.  The utility, however, is not the arbiter of such disputes, and need not refund amounts already paid on the account… .  PECO shall not be required to refund directly to Mr. Burton, any amounts paid by him with regard to service under the foreign wiring condition.  However, to the extent that there are any unpaid amounts on the account during the time of the foreign wiring condition, Mr. Burton shall not be responsible for said amounts, and PECO must pursue collection from the owners of the building.

(1998 Pa. PUC LEXIS 186, *9, Slip Op., pp. 16-17).



The ALJ opined that under Burton, supra, Section 1529.1 is intended to apply to those situations “where the landlord is the ratepayer, the utility service is included in the rent, the landlord collects the rent but fails to pay the utility bill, and the tenant then pays the bill to keep the service on.”  (I.D., p. 11).  The ALJ distinguished that circumstance from this case.  Here, the ALJ determined that the landlord was not the ratepayer although he should have been responsible for utility payments under Section 1529.1.  According to the ALJ, that is a crucial difference which argues against the application of Burton to this case.  (I.D., p. 12).



The Burton ruling also presents “several potential practical problems” according to the ALJ.  (Id.).    The ALJ suggested that broad application of the Burton ruling will penalize tenants who pay their bills in full because only unpaid balances are transferred.  Another problem perceived by the ALJ is that if a tenant moves or is evicted, there is no longer any rent payments from which a tenant may withhold sums previously paid to a utility.  The ALJ also suggests that the protections afforded by Section 1531 of the Code, 66 Pa. C.S. §1531, may not apply to a tenant which no longer occupies the leased premises.  (Id.).



The ALJ further distinguished this case from Burton on the basis that the total amount paid by the Complainant for energy usage included energy assistance grants.  The problem according to the ALJ is that while the Complainant was entitled to those grants, the occupants of the upstairs apartment were not.  In addition, the ALJ noted that the Complainant was entitled to Section 8 housing assistance, which covers some utility costs included in her rent.  Again, the Complainant’s upstairs neighbors were not entitled to such assistance.  According to the ALJ, a broad application of Burton, supra, to this case would result in those persons receiving assistance to which they are not entitled.  (I.D., p. 13).



The ALJ also distinguished Burton from this case on the basis that in Burton, the tenant ratepayer had withheld payment when he suspected a foreign load situation.  The Complainant never withheld payment of her utility bills.  In addition, the ALJ pointed out that the ratepayer in Burton had incurred arrears.  The Complainant had only incurred arrears of $3.97.  (Id.).

The ALJ acknowledged that the Complainant is not entitled to a credit or refund of federal money used to provide service to her upstairs neighbors, noting that the involved federal agencies were not parties to this action.  Accordingly, the ALJ would deny a refund of the $300 LIHEAP grant, consistent with the Bureau of Consumer Services (BCS) Decision at BCS No. 0768671.  In addition, the ALJ determined that PECO had properly transferred the account from the Complainant to the landlord upon a finding that foreign wiring and piping existed and was not corrected.  However, the ALJ determined that due to the distinguishing factors in this case, Burton should not apply and that PECO should provide a credit to the Complainant.  (I.D., p. 13).

The ALJ then moved to a discussion of the amount in controversy and a determination of the amount to be properly credited to the Complainant.  The ALJ determined that the amount in controversy is the difference between the amount the Complainant paid for electric and gas service from the time she moved into the apartment ($862.72 less $495.00 of energy assistance = $367.72), and an apportioned amount for her usage.  (Id.).

The ALJ noted that the Complainant had asked PECO to provide her with figures which could be attributed to her energy usage only.  PECO asserted at the hearing that it could not provide such figures without more comparison figures which included the corrected metering.  The ALJ stated that there was information which indicated that PECO had sufficient information to allow abatement of Section 8 rent paid to the landlord, although the ALJ did not describe that information with any specificity.  (I.D., p. 13).  This suggested to the ALJ that there was information which would enable calculation of the appropriate figures.  

The ALJ concluded that regardless of the difficulties involved, PECO was in the best position to calculate an approximation of the amount of electric and gas usage which can be attributed to the Complainant from July 27, 1998, to February 25, 2000 and the amount which can be attributed to the foreign usage.  (I.D., p. 14).  As a result, the ALJ sustained the Complaint and directed PECO to provide the information on the appropriate amount that the Complainant should be credited for electric and gas usage.  (I.D., p. 15).

Analysis



We note that we are not required to consider expressly or at great length each and every Exception raised by a party to a proceeding.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any Exception or argument that has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



PECO excepts to the ALJ’s direction that PECO must provide a credit to the Complainant for amounts paid over and above the Complainant’s usage of gas and electric service provided by PECO.  The basis for this Exception is the application of our prior decisions in Santos and Burton, supra.  PECO also excepts to the ALJ’s direction that PECO must calculate the amount of credit due to the Complainant.  According to PECO, neither Santos nor Burton requires it to provide such an accounting.  Further, PECO contends that since the Complainant is no longer a tenant in the building at issue, a reasonable sampling of usage cannot now be obtained in order to perform the calculation directed.



In reviewing PECO’s Exception regarding the credit, we begin with our decision in Santos.  In Santos, we acknowledged the tension which exists between a tenant/complainant’s entitlement to a refund for amounts wrongfully paid, and the utility’s role in these types of cases.  In Santos we stated that:  “The landlord has the duty to reimburse the tenant for amounts paid by the tenant which were the landlord’s responsibility.  The utility, however, is not the arbiter of such disputes, and need not refund amounts already paid on the account.”  (Santos, slip op., p. 16).  



Burton followed Santos and we again refused to require the utility to provide a credit to the complainant/ratepayer for sums which had been paid for foreign usage, citing Santos.  The ALJ here attempts to distinguish Burton on factual grounds and also urges against a broad application of Burton.  We disagree.  The central factor which we identified in both Santos and Burton (and which is not addressed by the ALJ here) is that the dispute over sums due for foreign usage is essentially a dispute between the landlord and the tenant.  It is the landlord’s responsibility to ensure that energy usage is properly metered or, alternatively, that the account is in the name of the landlord.  (66 Pa. C.S. §1529.1).  The procedures envisioned in Section 1529.1, as well as the remedies directed in Santos and Burton, are consistent with that concept.



To be sure, a utility that provides service in these circumstances is involved to an extent.  The utility usually has access to information relating to the existence of foreign wiring.  The utility also has information relating to usage, billing and payment which will be material to any dispute between the tenant and the landlord.  However, that does not place the utility in the posture of being the arbiter of that dispute.  We have required that utilities provide information which is necessary to assist with the resolution of factual issues relating to usage and amounts due and/or paid.  We will continue to do so.  However, we will not place the utility in the position of making payment to a complainant and then pursuing what is properly the tenant/ratepayer’s claim against the landlord.  

We are similarly unpersuaded that the “practical problems” identified by the ALJ are either so prevalent or so substantial as to change the application of Burton to this case.  Again, we begin with the premise that the utility should not be placed in the position of an arbiter in what is essentially a landlord/tenant dispute.  Regardless of whether a complainant has paid his or her bills in full or not, the complainant has the opportunity to be made whole for sums which should have been the responsibility of the landlord.  In either circumstance, the issue of payment rests between the landlord and the tenant, not the utility.

Accordingly, we shall grant PECO’s Exception relating to the application of Burton to this case and the direction that PECO provide a credit directly to the Complainant.

PECO’s second Exception relates to the calculation of the amount which the Complainant should be credited for foreign usage.  PECO contends that it does not have the necessary historic usage information needed to perform such a calculation.  PECO also notes that the Complainant has left the residence at issue here which further complicates the problem.

While we agree with PECO’s position that it is not the proper party to provide a credit to the Complainant, a grant of this Exception may have the unfortunate result of leaving the Complainant without any effective remedy at all.  This we are loath to do.  We find this is particularly compelling given the ALJ’s finding that the Complainant’s landlord was pursuing her for sums due while the account was maintained in the landlord’s name.  (Finding of Fact No. 15, I.D., pp. 6-7).

We agree with the ALJ on this particular issue.  PECO is the entity which is in the best position to develop the appropriate figure regarding the Complainant’s usage.  No other party in this matter has the information or expertise to arrive at a reasonable figure.  We understand that PECO may need to use some assumptions in developing that figure, however, we direct it to use its best efforts in this regard.  Once the Complainant receives this information, she will be free to use it in any manner she deems appropriate.  



Based upon the foregoing discussion, we will grant the Exceptions of PECO, in part, and adopt the Initial Decision of ALJ Turner as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:

1.
That the Exceptions of PECO Energy Company filed October 2, 2001, to the Initial Decision of Administrative Law Judge Turner issued on September 26, 2001, at Docket No. F-00768671, be and are hereby granted, in part, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Turner is hereby adopted as modified by this Opinion and Order.  

3.
That the Complaint of Betty Mason filed on August 15, 2000, at Docket No. F‑00768671 is sustained only to the extent that PECO Energy Company is directed to provide the information noted in Ordering Paragraphs 4 and 5, below, and dismissed in all other respects.



4.
That PECO Energy Company shall ascertain the amount of electric and gas usage attributed to Apartment A, 506 Market Street, Marcus Hook, Pennsylvania, Account 50‑18‑50‑088557 for the time period beginning July 27, 1998, to February 25, 2000, calculate and subtract the best approximation of the electric and gas usage that should have been attributed to the account for Apartment B at the same address, including the electricity used by the furnace, and calculate the approximate amount that would have been billed to that account, and also subtract the proportionate amount of federal assistance, as well as the amount which represented the usage attributable to the hall and porch lighting at that address for the same time period.  



5.
That PECO Energy Company shall provide that figure, consistent with Ordering Paragraph No. 4, along with an explanation of its calculations to the Complainant and this Commission, within forty-five (45) days of the date of entry of this Opinion and Order.



6.
That a copy of this Opinion and Order shall be provided to the Commission’s Bureau of Consumer Services for such further action and monitoring as deemed necessary.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 11, 2002

ORDER ENTERED:  April 12, 2002

	�	Foreign load is any consumption that is not directly related to the customer’s usage.  





6
13
302308v1


