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Procedural History


On April 9, 2001, Ulrich Hester (Hester, Complainant or Customer) filed this complaint against Verizon Pennsylvania, Inc. (Verizon, Company or Utility).  Hester seeks to have Verizon remove poles, aerial lines and other attachments to the poles that he alleges it has installed on his property within his front yard.  Hester avers that the lines and poles are redundant because service is provided to him via underground cables.  Hester alleges that Verizon has allowed PECO and a cable company to attach facilities to the poles also.  Hester alleges that Verizon’s rates and services to him are discriminatory.  



Hester seeks to have the PUC order Verizon to cease and desist from its discriminatory practices and to remove the offending wires and poles. 



On April 13, 2001, the Office of Administrative Law Judge (OALJ) began mediation review.  



On April 27, 2001, Verizon filed its Answer, New Matter and Motion to Dismiss (Motion).  The New Matter and Motion were each accompanied by a Notice to Plead.  Verizon specifically denied the allegations of the complaint, averred that the poles disputed by Hester were located on a neighbor’s property in a Verizon easement, and moved to dismiss on the grounds that the Commission does not have jurisdiction over real property matters such as easements.



On May 3, 2001, Hester filed an Answer to New Matter and also an Answer to the Motion to Dismiss.



On May 3, 2001, an Interim Order Setting Settlement Conference was served.



On May 23, 2001, Complainant sent a notice or report to the Commission as required by the Interim Order.



On June 13, 2001, Mediation review was completed.



On June 18, 2001, OALJ served a notice setting an Initial Prehearing Conference by telephone to be held on Tuesday, July 31, 2001.



On June 27, 2001, the ALJ served a Prehearing Order denying the Motion to Dismiss and establishing basic procedures to be followed before and during the prehearing and hearing process.  The portion of the Motion relating to the allegations in the complaint relating to discrimination in rates was denied without prejudice, and could later be renewed.



The first Prehearing conference was held telephonically as scheduled on July 31, 2001, and a Further Prehearing Conference was held on September 28, 2001.  The total transcript for both proceedings amounts to 85 pages.



At the second Prehearing Conference, the basis for a tentative settlement was developed.  Subsequently, the parties continued negotiating by telephone and email messages.  The ALJ also maintained contact with the progress of the settlement by telephone and email.  Verizon took the lead in contacting and negotiating the removal of facilities from its pole by the cable company and PECO.



On December 27, 2001, Verizon filed a Joint Petition for Settlement (Joint Petition or Settlement) on behalf of both itself and Hester.  A copy of this Joint Petition is attached to this decision as Appendix A.

The Joint Petition


The primary term of the agreement is that Verizon will install a new utility pole about 8 feet from the location of the present one, and after PECO and ComCast remove their facilities to the new pole, will remove the old pole, and relocate the guy wire from the old pole.  Hester agrees not to interfere with Verizon’s repair and maintenance work on its facilities on the new pole, and agrees that Verizon may perform vegetation trimming as it requires, so long as it is reasonable in scope.  Hester agrees that his complaint will be withdrawn.



The Joint Petition is intended by the parties to resolve all issues raised by the current proceeding, and is made without any admission by either party with regard to any of those issues.  The Joint Petition is conditioned upon the Commission’s approval of the terms and conditions contained within it without modification.  If the Commission does modify the terms or conditions, either party may formally elect to withdraw in writing, and continue with litigation.  If the ALJ adopts the Joint Petition without modification, then the parties agree to waive their rights to file briefs or exceptions to the ALJ’s decision.

Discussion


The major dispute between Hester and Verizon arose about the location of a particular pole, although other disputes did flow from this.  Verizon owns the pole, and it carries facilities owned by Verizon, PECO, and Comcast.  The pole is subject to a joint-use agreement between Verizon and PECO.  The reasonableness of pole and facilities placement can, and in this case does, come under the Commission’s jurisdiction pursuant to Section 1501 of the Public Utility Code relating to “Character of service and facilities”.  66 Pa. C. S. §1501



Hester averred that the pole was on his property, that Verizon’s predecessor, Bell Telephone of Pennsylvania (Bell) had agreed that it was, and asserted that he did not want it there.  Hester pointed to a letter dated July 23, 1990 from Carroll M. Haskell, then Assistant Manager, Rights-of-Way for the Bell Telephone Company of Pennsylvania to Mr. and Mrs. Hester, in which he proposed to bury certain sections of telephone cable and to remove two poles from Hester’s property after the electric and cable TV companies remove their facilities.
  Tr. 52-54.  A copy of the letter is attached as Appendix B to this decision.



Verizon averred that the pole was located on the adjacent neighbor’s property, and was located there subject to an easement between it and the neighbor.  Hester gave some indication that he might withdraw his complaint if the pole was on the neighbor’s property, and Verizon gave some indication that it might be amenable to settlement if the pole was on Hester’s property.  Verizon conducted an informal survey and property search, and concluded that the pole was indeed inside the line on Hester’s property, and that it was not covered by the aforementioned easement.  Tr. 62, 74-77.  At this point, settlement negotiations began in earnest, and eventually an agreement was reached that satisfied the concerns of both parties.  That agreement has been reduced to writing and has been submitted to the Commission in the form of the Joint Petition for Settlement.



The ALJ concludes that it is in the public interest to resolve this dispute by the agreement rather than to pursue litigation.  She adopts the Joint Petition without modification.  However, because of the format of our decisions, I cannot simply attach the Joint Petition to the decision and incorporate its terms by reference.  The initial decision must stand on its own.  I have therefore included the four crucial terms of the Joint Petition in the Order (Paragraphs 2-5).  I have made certain changes in wording so that the language is appropriate for use in an Order, but I attempted not to, and in no way intend to, modify the Joint Petition.

Conclusions of Law


1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C.S. §1501



2.
The Commission encourages the settlement of disputes that are brought before it.  52 Pa. Code §5.231, et seq.



3.
It is in the public interest to conclude this matter by a settlement agreement satisfactory to both parties, rather than by continuing litigation and a formal Commission Order.

ORDER



1.
The Joint Settlement Petition signed by Verizon and Complainant and filed with the Commission is hereby adopted without modification. 



2.
Verizon PA will install a new utility pole along the Marshall Street side of Hester’s property approximately 8 feet northeast from the pole which currently is located in that vicinity.  The new pole will be located within the existing utility easement maintained by Verizon Pennsylvania Inc. and will not be located on Hester’s property.  Verizon Pennsylvania will transfer its facilities from the existing pole to the new pole.  Verizon Pennsylvania expects to begin the relocation work the week of January 7, 2002, and expects to complete the relocation no later than the end of February 2002.



3.
Hester understands that both Comcast and PECO Energy Company have facilities attached to the existing pole.  Verizon Pennsylvania represents that it is Verizon Pennsylvania’s current understanding that both PECO and Comcast have agreed to relocate their facilities to the new pole.  Once those facilities have been transferred, Verizon Pennsylvania will remove the existing pole.  In addition, Verizon Pennsylvania will relocate the guy wire that currently is attached to the existing pole.



4.
Hester’s Complaint against Verizon before the Commission will be withdrawn and Hester will not file any future complaint against Verizon Pennsylvania with the Commission or in any forum regarding the then-existing location of Verizon Pennsylvania’s facilities along the property.



5.
In addition, Hester will not interfere with Verizon Pennsylvania’s installation or maintenance of its facilities upon the poles located along his property.  Hester understands that trimming of trees and vegetation around the facilities may be required and Hester agrees that Verizon Pennsylvania may engage in such trimming as long as it is not unreasonable in scope.  



6.
Verizon shall notify the Secretary of the Commission when it has completed installation of the new pole, removal of its facilities to the new pole, and removal of the old pole after all facilities have been relocated to the new pole.



7.
Upon receipt of the notification in Paragraph 6, the complaint docketed as C-00015233 - Ulrich Hester v. Verizon Pennsylvania, Inc., shall be considered withdrawn, and the file shall be marked closed.




______________________________________

Allison K. Turner







Administrative Law Judge

Date:
January 4, 2002
� 	Apparently, Mr. Haskell is no longer in that position and may no longer be with the company.  Tr. 66-67.  The original of this letter is included in the record of Hester v. Bell, C-00913405 as an attachment to Hester’s Exceptions to an Initial Decision granting Bell’s Motion to Dismiss his complaint on the basis of the Commission’s lack of jurisdiction over rights-of-way.  The Commission adopted that Initial Decision by Opinion and Order adopted April 30, 1992.  The instant complaint was not barred by res judicata because the prior decision was based on the correctness of the cause of action, and not on the merits, and because the parties agreed that the facts assumed in ruling on that motion regarding Bell’s right-of-way are not correct.  The pole is not in a Bell/Verizon right-of-way. 
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