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Procedural History



On July 16, 2001, Charles Mosser (Mosser or Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) averring that he was switched involuntarily from PECO to New Power CDS [Competitive Default Service] and alleging, inter alia, that this resulted in higher electric bills, from an average $120.00 to over $300.00 per month.  He alleges that there was not any notification, and avers that this change was not wanted, and states that he refuses to pay the added cost.  



Mosser wants the PUC to force PECO to erase these added costs, and to restore [his] power to the way it was.  He stresses that [he] did not agree to this change of service, and did not enter into any agreement with New Power to supply [him] with power.



On August 10, 2001, PECO filed an Answer and New Matter, with no notice to plead attached.  



PECO made a general denial to the complaint.  PECO specifically avers that Mosser was one of the randomly selected 300,00 residential customers designated to participate in the assignment from PECO Energy to New Power pursuant to the Public Utility Commission approved transfer.  PECO cites Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147, November 30, 2000.  PECO further avers that it received an enrollment form from New Power with a contract date of October 23, 2000 and a service initiation date effective with the March 28, 2001 reading.  PECO alleges that Complainant could have opted out of the program by signing and returning the opt-out postcard.  PECO then avers that it never received the opt-out postcard from the Complainant.  



PECO also avers that on June 6, 2001, Complainant called and requested that the service be returned to PECO Energy, and that the service was switched back to PECO as of the June 26, 2001 [meter] reading.



In its New Matter, PECO contends that Complainant has failed to set forth a violation by PECO of the Public Utility Code, PECO Energy’s tariff, a Commission Order, or any other regulation or law over which the Commission has jurisdiction, and accordingly, is not entitled to relief against PECO.  PECO reiterates that the Commission approved the CDS agreement that led to him being switched from PECO to New Power.  PECO contends that the complaint is in effect an untimely and unsupported Petition for Reconsideration that challenges the Commission’s Order approving the CDS agreement.



On October 3, 2001, the Commission issued a hearing notice scheduling an initial in-person hearing to be held on this case on Wednesday, November 21, 2001, at 

10:00 a.m. in the Philadelphia State Office Building.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On October 19, 2001, the ALJ served the first Prehearing Order joining New Power Company as an indispensable party, and establishing basic procedures to be followed before and during the hearing.



By cover letter dated November 5, 2001, PECO filed a Preliminary Motion to Dismiss Complaint of Charles Mosser (Motion to Dismiss, Motion).



On November 8, 2001, the ALJ served Prehearing Order No. 2 denying PECO’s Motion to Dismiss as an untimely preliminary motion and as internally inconsistent factually.



On November 13, 2001, Edward G. Lanza, Esq., entered his appearance on behalf of New Power, and also on that date he requested a continuance of the hearing date.  The hearing was rescheduled to be held on December 10, 2001, with the consent of PECO and Mosser.



On December 3, 2001, New Power filed its Answer and Motion to Dismiss the complaint.



On December 10, 2001, about an hour before the hearing, Charles Mosser called the ALJ, and since he got her voice mail, left a message.  He identified himself as speaking on behalf of Alice Burke, and stated that he would not attend the hearing because he was unprepared to proceed since PECO had not provided him with information he had requested.  The ALJ immediately attempted to return the call, but there was no answer at the phone number he had left, which is also found in the Commission’s records.  In the meantime, counsel for New Power had requested for good reason to appear telephonically.  The ALJ then invited PECO to appear telephonically also.  So the hearing was convened telephonically at 10:00 a.m. on December 10, 2001.



Mosser did not appear or participate.  PECO appeared and was represented by Shari Gribbin, Esq., who called one witness, Renee Tarpley, who sponsored one exhibit, which was admitted to the record as PECO 1 (Account Statement).  New Power appeared and was represented by Edward G. Lanza, Esquire.  He did not call any witnesses or submit any exhibits at the hearing.  However, he did request the opportunity to submit a late-filed affidavit.  Under the peculiar circumstances of this case, and in the interests of having the most complete record for the Commission, and PECO having no objection, the ALJ granted this request.  Tr. 39-40



On December 13, 2001, New Power filed the Affidavit of Julie Thomas (hereafter also Affidavit or New Power Affidavit) with the Secretary of the Commission, and provided copies to Mosser, PECO and the ALJ.  This Affidavit will be admitted to the record by the Order that is part of this decision.

Findings of Fact



1.
PECO Energy Company is a Pennsylvania corporation providing electric and natural gas service for compensation in Pennsylvania.



2.
New Power Company is an alternative generation supplier that provides electric generation service to customers in Pennsylvania.



3.
The Complainants are Charles Mosser and Alice Burke, who reside at 2247 Third Avenue, Boothwyn, Pennsylvania.  The Complainants will henceforth referred to as Burke/Mosser.  PECO provides electric service to this address.  PECO 1.  On the complaint form, Mosser listed two telephone numbers:  (610) 435 0429 (H) and (610) 651-0900 (W).



4.
Lewis Burke is the customer of record at 2247 Third Avenue, Boothwyn, Pennsylvania.  PECO 1; Averment in New Power Answer, ¶1; New Power Affidavit.  No explanation was provided as to why the complaint was filed in the names of Alice Burke and Charles Mosser and not in the name of Lewis Burke, or whether there is any family relationship existing between these three.  PECO provides electric service to this address
.  PECO 1. 



5.
Sometime around October 23, 2000, Tr. 19, PECO and New Power entered a agreement which established a program for Competitive Discount Service (CDS) whereby some 300,000 of PECO’s randomly selected customers would be supplied generation service by New Power at a rate guaranteed to be lower than that for PECO’s generation service.  This agreement was submitted to the Commission for review, and the Commission approved it.  Joint Petition for Approval of the CDS Agreement of PECO Energy Company and New Power Company, Docket No. A-110550F0147, November 30, 2000. 


6.
On November 16, 2001, the Office of Administrative Law Judge (OALJ) issued a Hearing Cancellation/Reschedule Notice setting an initial in-person hearing to be held on December 10, 2001 at 10:00 a. m. in an available hearing room in the Philadelphia State Office Building.



7.
The notice was sent to Mosser at the address above.  No return of first class mail is included in OALJ files, nor in the Commission's official files.



8.
On October 19, 2001, the ALJ had served a Prehearing Order on all parties, which included the following paragraphs:


13.
If for any reason any party cannot appear at this initial hearing as scheduled, that party should request a continuance.  If you do not appear at the hearing, and you have not obtained a continuance, you may lose this case.  Continuances are only granted if good cause is presented.  Any request for a change of the scheduled date for the initial hearing must be sent to the Office of Administrative Law Judge Scheduling Staff, to the office of the presiding officer, and to the opposing party or parties. The mailing address for the Scheduling Staff is: PA PUC, P.O. Box 3265, Harrisburg, PA 17105-3265, and the phone number is (717) 787-1399.  The scheduling officer for your case is Susan Licon.  The mailing address for the Philadelphia Administrative Law Judges is:  PA PUC, Room 1302 Philadelphia State Office Building, 1400 W. Spring Garden Street, Philadelphia, PA 19130.  The phone number for this office is (215) 560-2105. The presiding officer on your case is Judge Allison K. Turner.  After the initial hearing or prehearing conference has been held, requests for changes of subsequent hearing or prehearing conference dates should be directed to the Judge.


14.
Either party may lose this case if they or it does not take part in the initial hearing, and present evidence on the issues raised. 

This Prehearing Order was not returned by the U. S. Post Office.



9.
On December 10, 2001, at about 8:52 a. m., Charles Mosser left a voicemail message for the ALJ saying that he was calling on behalf of Alice Burke, telling the ALJ that he was unprepared to attend the hearing, that he had no information to present because PECO had not responded to his requests for information, and so he would not be appearing at the hearing.  He did not request a continuance.  He did leave a phone number.  When the ALJ attempted to return his call, there was no answer.



10.
The following attempts were made to contact Mosser:  a return call was placed to Mosser when his voice mail message was received, to the phone number he left, and another call was placed to Mosser at the same number just before the hearing was convened.  There was no answer either time.



11.
The hearing was held telephonically because Mosser had announced that he would not attend; Counsel for New Power for good reason was not able to arrive in Philadelphia by the appointed time; and the ALJ invited PECO to attend telephonically under the circumstances.  A phone call was placed to Mosser just before the hearing so that he could participate by phone if he wanted, but there was no answer.  Therefore, the hearing was conducted without the appearance of the Complainant.



12.
On December 11, 2001, the ALJ sent a letter to Mosser informing him that she had tried to contact him, and that when she could not, the hearing had been held without him, and informing him that his complaint would be dismissed in accordance with the Prehearing Order.  



13.
Burke/Mosser became a New Power customer pursuant to an Order by the Public Utility Commission (“PUC”) approving the transfer of PECO customers to New Power’s CDS program.  Lewis Burke was one of the randomly selected 300,00 residential customers designated to participate in the assignment from PECO Energy to New Power pursuant to the Public Utility Commission approved transfer.  Affidavit, ¶5.b.



14.
Lewis Burke of 2247 3rd Avenue, Marcus Hook, PA 19061, was a New Power Competitive Discount Service (“CDS”) customer from February 27, 2001 to June 29, 2001.  Affidavit, ¶5.a.



15.
On June 9, 2001, Complainant called and requested that the service be returned to PECO Energy, and the service was switched back to PECO as of the June 26, 2001 [meter] reading.  Tr. 19



17.
Burke’s name and address appeared on the list of customers randomly chosen by PECO to participate in New Power’s CDS program.  Affidavit, ¶5.c.



18.
On or about January 8, 2001, New Power sent Burke a letter advising him he had been selected to participate in New Power’s CDS program.  The letter explained the procedure for opting out of the CDS program and provided information regarding the savings that CDS customers would experience under the program.  The January 8, 2001 letter is attached to the New Power Affidavit as Exhibit A; the Affidavit and its Attachments are admitted to the record by this decision and order.  Id., ¶5.d.



19.
New Power has no record of Burke having exercised the option to opt out of the CDS program.  New Power also has no record of having received an opt-out card from Burke.  Id., ¶5.e.



20.
New Power requested the activation of Burke’s CDS account on February 22, 2001.  PECO scheduled the activation of Burke’s CDS account for February 27, 2001 with an effective date of March 28, 2001.  Affidavit, ¶5.f.; Tr. 18



21.
Burke received generation supply from New Power as a CDS customer beginning in April 2001 and received his first bill in May 2001.  Affidavit, ¶5.g.; Tr. 20



22.
The April bill in the amount of $91.96 on this account was not paid.  However, certain supplier charges had not been forwarded to PECO for inclusion in the April bill, although they were sent in time for the May bill.  Therefore, on the May billing statement for this account, the delayed supplier charges, the current supplier charges, the unpaid April PECO bill and the current PECO charges totaled $302.40.  Tr. 19-20, 24-25; PECO 1



23.
By the time of the June bill, the April bill had been paid, but no other charges had been paid.  Therefore, the June billing statement was in the amount of $324.66.  Tr. 25; PECO 1



24.
In July, September, October and November, 2001, payments were made that were either under or slightly over the current charges on the PECO billing statements issued in those months.  No payment was made in August 2001.  PECO 1



25.
The balance owed on this account as of November 2001 was $498.33.  PECO 1



26.
While Burke was a customer, he received the discounts outlined in the letter of January 8, 2001.  Burke’s CDS rate was 2.02% below PECO’s Rate R and 1.02% below Rate OP (off-peak).  An account history for Burke is attached to the New Power Affidavit as Exhibit B; the Affidavit and its Attachments are admitted to the record by this decision and order.  Affidavit, ¶5.h.
Discussion



The gravamen of the Burke/Mosser complaint is two-fold:  1) That they did not consent to the switch from PECO to New Power, and 2) that their bills increased from an average of about $120.00 to over $300.00.  The Respondents have answered the first allegation of the complaint first by asserting that the Burke account was randomly selected from the PECO customer base to be switched to New Power, and that the Commission approved this method of selection.  



New Power also asserts that on or about January 8, 2001, it sent a letter to Burke informing him that the switch would be made, and informing him of an opt-out procedure, and including an opt-out card to be sent by return mail.  See Affidavit and Attachment A.  It further avers that it has no record of receiving a return of the letter, or of receiving an opt-out card.  It therefore forwarded the Burke account to PECO on February 22, 2001 to be switched to New Power as an alternate generation supplier.  Therefore there is no merit to Mosser/Burke’s allegation they were not notified, or did not consent to be switched.  Moreover, the Commission had approved this procedure. 



PECO did subsequently switch the Burke account to New Power for generations supply effective March 28, 2001, and the Burke account began to receive service from New Power beginning in April 2001.  Id.  New Power avers that Burke received its first bill for New Power service in May 2001, Id.  However, we know that the billing statement in question was in effect a double billing because it included the charges for both April and May 2001.  Tr. 19-20, 24-26; PECO 1.



The fact that the May billing statement included two months of supplier charges and two months of PECO charges (because the April bill had not been paid) caused the billed amount to be $302.40  This appears to be the basis of the Burke/Mosser allegation that the account received higher bills.  The account did in fact receive higher bills, but this was not caused by higher rates on the part of New Power or PECO, or any other improperly included charges.  Rather it was the product of an unfortunate double billing effect as the first two months of New Power charges, $50.06 and $55.61, were included on the May bill, which was the first bill to include New Power charges, and of Burke/Mosser’s failure to pay their April charges from PECO.  The June billing statement also included a similar level of charges, $324.66, mostly due to unpaid charges from the previous month.  The supplier charges for only one month were included, in the amount of $42.41.



The Burke/Mosser account continues to carry an elevated balance because the May and June balance has not been paid, and because no payment was made in August.  There have been no supplier charges since the June bill.



Therefore, I conclude that there is no merit to Burke/Mosser’s allegation that he was charged extra costs after he became a New Power customer, or to his demand that the increased amounts on his bill should be removed.  In fact, New Power did provide the savings it promised to and was required to do by the Commission’s Order.  Affidavit ¶5.h.

Conclusions of Law


1.
The Commission has jurisdiction over the subject matter and the parties.



2.
Charles Mosser and Alice Burke had the burden of proof, and they failed to meet it, and the complaint must be dismissed.  66 Pa. C. S. §332(a)

ORDER


AND NOW THEREFORE, FOR ALL THE FOREGOING REASONS:


1.
The Affidavit of Julie Thomas and its Attachments submitted on behalf of New Power Company, Inc. is hereby admitted to the record.



2.
The complaint of Charles Mosser v. PECO Energy Company and New Power, Inc. is hereby dismissed, and the file shall be marked closed.








_________________________________







Allison K. Turner








Administrative Law Judge

Date:
January 9, 2002
� 	Neither PECO nor New Power argued that the complaint should be dismissed for lack of standing of the Complainants, so I do not address this issue.  Apparently the Complainants are living at the account address and consuming electricity there.
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