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HISTORY OF THE PROCEEDINGS


On September 27, 2000, Harry and Loretta Thomas, on behalf of 29 other customers (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Verizon Pennsylvania Inc. (Verizon).  Essentially, the Complainants wished their calling area of the Borough of Bath to include the Easton (923 and 252 NXXs) and Pen Argyl (863 NXX) areas.



On October 17, 2000, the Respondent filed an answer to the complaint.  The Respondent stated that the local calling area of the Bath exchange has provided the Complainants with sufficient access to business, medical and other social services and that they have alleged no criteria in support of their request for Extended Area Service.



On November 9, 2000, the Office of Consumer Advocate (OCA) filed an intervention and a Motion to Join Commonwealth Telephone Company (Commonwealth) as an Indispensable Party.  On December 13, 2000, I issued an Order to join Commonwealth as a Respondent to this action.



On December 13, 2000, a telephonic Prehearing Conference was held on the complaint.  At this conference, the parties agreed on having a hearing in the service territory to take testimony of witnesses who could not appear in person before the Commission.  



On March 13, 2001, a hearing was held in the service territory of the Borough of Bath.  At this hearing, a number of the customer witnesses indicated that they currently receive both local and toll telephone service from RCN Corporation (RCN) and that the calling area offered by RCN was the same as that offered by Verizon.  Others testified that they receive local service from Verizon but receive intraLATA toll service from AT&T Communications of Pennsylvania, Inc. (AT&T) or from MCI Worldcom Communications, Inc. (MCI). 



On March 26, 2001, Verizon filed a Motion to Join RCN, AT&T and MCI as Indispensable Parties to this action.  On April 17, 2001, I issued an Order to join them as additional Respondents.



On January 3 and 31, 2001, Verizon moved for a Protective Order and an Amended Protective Order.  On January 17 and February 9, 2001, I granted these motions.



On January 26, 2001, OCA filed a Motion to Reconsider and Modify Protective Order.  On February 5, 2001, I denied this motion.



On May 8, 2001, at 10:00 a.m., a hearing was convened on the complaint.  The hearing was converted into another telephonic prehearing conference at the request of the parties.  At this prehearing conference, the parties proposed dates for filing their testimony, for holding a technical hearing (August 28, 2001), and for filing their briefs (Main Briefs due on October 11, 2001 and Reply Briefs due on October 25, 2001).  OCA wished to have an opportunity to present additional lay witnesses telephonically, if it would arise, before the technical hearing on August 28, 2001.  If this occurred Verizon preferred having the testimony of lay witnesses taken well before August 28, 2001, so that Verizon had an opportunity to investigate the claims made by these individuals and respond to their testimony.  A telephonic hearing was then scheduled for August 6, 2001.  On August 3, 2001, OCA notified me that it did not need this scheduled hearing.



On August 8, 2001, Harry and Loretta Thomas, OCA and Commonwealth Telephone Company (CTCo) filed a joint Motion to Amend Complaint to delete Pen Argyl from it and Excuse Commonwealth Telephone Company.  On August 14, 2001, I issued an Order granting this motion.



On August 28, 2001, a hearing was held on the complaint.  At the hearing, the Complainants were represented by Diane E. Dusman, Esquire.  Verizon was represented by Janet L. Miller, Esquire.



After the hearing, the parties filed their briefs as scheduled in two versions, a proprietary and a non-proprietary version.

FINDINGS OF FACT


1.
Complainant Loretta Thomas lives at 2401 Dove Lane, Bath, Pennsylvania.  She and her husband are retirees.  Before her retirement, she worked for the Easton Area School District for 25 years.  She has lived at this address for 12 years (N.T. 33, 36, 39).



2.
The Complainant’s telephone budget is about $19.  With this budget, she can call only her daughter and grandson within her local calling area.  She also has a brother, a sister, and a granddaughter in Easton, which is outside her local calling area.  The county seat is in Easton; so are her dentist and bank.  She goes to her doctor in Bath, but her husband goes to his dentist in Easton.  She has no need to call the county seat in Easton (N.T. 33-35, 37, 38, 40).



3.
The Complainant knows that there are doctors, dentists and banking institutions within her local calling area; however, she previously lived in Easton and has used the service of the same dentist and bank for many years.  She did not call her dentist in the last six months (N.T. 38, 39).



4.
The Complainant investigated RCN’s services a year and a half ago but the services were not available at the time.  She has not checked with RCN recently.  She is not aware of Verizon’s Optional Calling Plan which provides a 25% discount on calls made to Easton.  She is aware of Verizon’s plan which offers a thousand minutes for $56 a month.  But she could not afford this plan because it is beyond her budget of $19 (N.T. 39, 40).



5.
Kathleen Sterner is the Complainants’ supporting witness.  She also has relatives, friends and a lawyer in Easton.  She often needs to make contacts with the county government, which is in Easton.  Easton is only 13 miles, and Emmaus is 23 miles, from her home, but Emmaus is within the local calling area and Easton is not (N.T. 23).



6.
Ms. Sterner’s doctor has offices in Allentown and in Easton.  She is able to call him at his Allentown office without incurring a toll charge.  She made three calls to her doctor’s office in Easton in the last six months (N.T. 27, 28).



7.
Ms. Sterner did not make many calls to her family lawyer in Easton in the last six months.  But to avoid toll charges, she calls him either from work or from a friend’s home where the calls to Easton do not incur a toll charge (N.T. 25).



8.
Ms. Sterner’s monthly toll bill is between $10 and $20, the majority of which is paid for Easton calls.  She does not use Verizon’s Optional Calling Plan because of the expense (N.T. 23, 26).



9.
Ms. Sterner did investigate other carriers for a better rate for her regional toll calling.  But she did not select another carrier because it would cost her more (N.T. 26, 27).



10.
Greg Tauber
 is the Complainants’ supporting witness.  He is the Pastor at the Sacred Heart Parish in Bath.  The parish has a rectory, a school, and a computer lab.  It uses ten telephone lines and a fax line (N.T. 28, 29).



11.
In the past six months, the parish placed 298 calls to Easton to get information from the hospital and its deacon.  It also shared information with other parishes located in Easton to do the parish work and ordered some things at stores.  For these calls, it paid $77.61 (N.T. 29, 30).



12.
Father Tauber investigated other carriers such as RCN, Sprint and MCI.  The rates offered by RCN are somewhat comparable to Verizon’s (N.T. 32).



13.
Michael Repp is the Complainants’ supporting witness.  He owns Hayes Flowers located at 251 East Main Street in Bath.  AT&T is his regional toll calls for his residential and business lines.  He maintains a telephone line for his computer and uses Bluelight.com as his internet service provider which has a local access number in Allentown (N.T. 40-42).



14.
Mr. Repp calls Easton daily to order flowers for his shop.  His last month’s bill of 24 days contained 11 calls to Easton and cost him $2.84.  For personal calls, he uses the business line and deducts the cost of the calls as a business expense.  Occasionally, his wife makes calls for his mother-in-law whose doctor is in Easton (N.T. 42-45).



15.
Mr. Repp is currently investigating local and regional services through RCN.  He has not investigated Verizon’s Optional Calling Plans (N.T. 44, 45).



16.
Joan Yocum is the Complainants’ supporting witness, living at 7455 Birch Street, Bath.  Her family makes 20 to 25 calls to Easton each month.  She spends $10 or $15 a month for her business and personal calls to Easton.  Her son makes the majority of the calls to Easton to talk to his friends.  Sometimes, she calls the county seat in Easton for voting purposes (N.T. 46, 47, 49, 50).



17.
Ms. Yocum does make calls to Easton on behalf of the Northampton Community College where she works; she is reimbursed for these toll calls.  To avoid toll charges, she would go to a relative’s home to make calls which are toll-free (N.T. 47-49).



18.
Ms. Yocum receives both local and regional toll service from RCN.  Her monthly bill is about $32.  She cannot tell the rate charged by RCN for regional toll calls, dial tone or local service (N.T. 50, 51).



19.
Carolyn Wunderler is the Complainants’ supporting witness, living at 6149 Snyder’s Church Road, Bath.  Verizon provides her with local and regional service (N.T. 52).



20.
Ms. Wunderler needs to call her relatives, financial adviser, and friends in Easton.  Each month, she calls her financial adviser five times, her relatives two or four times and more often in the summer months when she organizes family reunions of about 200 people (N.T. 52, 53, 57).



21.
Ms. Wunderler paid $40 a month for a Verizon plan, but switched to another plan that costs her $28 a month, plus 8 cents a minute for regional toll calls.  She just wants to get freebies all the way (N.T. 55, 56, 58).



22.
Judy Trella lives in Easton, but testified on behalf of her mother, Ethel Wuderschmidt.  Her mother is a senior citizen on a fixed income.  Her mother’s friends and daughter live in Easton.  Her mother lives alone and is in poor health (N.T. 61).



23.
Ms. Trella calls her mother daily and incurs most of the toll charges, but her mother also incurs some costs because she initiates the call twice a week (N.T. 61).



24.
Paul Connelly, Jr. is the Complainants’ supporting witness.  He is the President of Bath Supply Co., Inc., located at 457 Race Street, Bath, and is also a Bath resident.  He has 5 business telephone lines.  Verizon provides him with his local service and AT&T with regional toll service.  Of these five telephone lines, two are 800 numbers which were established to reduce toll charges for calls to Easton (N.T. 62, 63).  



25.
Mr. Connelly needs to call Easton to make contacts with his customers, arrange for purchases, and get in touch with the county once a month for business reasons.  Each month he makes about 49 calls to Easton and the bills for service to all five telephone lines are between $700 and $1,000 (N.T. 63, 65, 71).



26.
Mr. Connelly’ residential bill, including calls to Easton, is between $35 and $45. He does not know how many calls he made to Easton from his residence (N.T. 66, 69).



27.
Mr. Connelly talked with other carriers such as Sprint and MCI, but they did not give him a better reason to switch (N.T. 70, 71).



28.
Stella Hank is the Complainants’ supporting witness, living at 297 Woods Bluff Court South, Bath.  She calls Easton to get in touch with her son and two daughters and sister who is very ill.  She also needs to talk to her doctor, lawyer and friends in Easton (N.T. 72, 73).



29.
Ms. Hank’s husband is in a nursing home in Nazareth.  She made four or five calls a day to Easton when her husband was in the Easton Hospital and informed her children of his condition.  For a couple of months, the telephone bill totaled $65 and she stopped making toll calls (N.T. 74, 77-79).



30.
Ms. Hank had previously subscribed to Verizon’s Optional Calling Plan.  She had switched to AT&T and to MCI, but switched back to Verizon (N.T. 79-81).



31.
Elizabeth Mallick is the Complainants’ supporting witness.  She has lived at 8 Briarwood Court North, Bath for 4 years; before she lived in lower Nazareth for 32 years.  Verizon provides her with local and regional toll traffic (N.T. 81, 82).



32.
Ms. Mallick is a retiree.  She calls Easton to get in touch with her friends, bank, and occasionally a commercial establishment or the courthouse.  Because she was a teacher, her bank is a credit union which does not have an 800 number (N.T. 82-84).  



33.
Ms. Mallick used to call parents or students when she was a teacher at the Nazareth School District.  She had to pay a toll charge when making calls to Easton.  It was more an annoyance than a hardship when she has to make toll calls to Easton (N.T. 83).



34.
Ms. Mallick’s cost of her calls to Easton is between $1 and $2 a month billed at 8 cents a minute.  Her monthly bill is not very high, running around $14 and $15.  Not to be able to call Easton toll-free is her biggest complaint (N.T. 84, 85).



35.
Virginia Belt is the Complainants’ supporting witness.  She lives at 2526 Jones Road, Bath, but works in Easton.  She calls Easton to reach her relatives, doctor, and financial advisor (N.T. 85, 86).



36.
Ms. Belt makes 10 to 15 calls a month to Easton. There are stores in Easton she wants to call, such as Bon Ton and Walmart.  She called Bon Ton about 4 times in the last six months.  She goes to her doctor in Easton because she likes him (N.T. 86-88).



37.
Ms. Belt has not investigated other carriers (N.T. 89).



38.
Joanne Hoodmaker is the Complainants’ supporting witness, living at 7545 Miller Drive, Bath.  She calls her daughter at least once every day, and her husband’s kidney specialist, both of them live in Easton (N.T. 89, 90).



39.
Ms. Hoodmaker’s telephone bill is about $50 a month, half of this amount being spent on toll calls to Easton (N.T. 90, 91).  



40.
 Ms. Hoodmaker has investigated other carriers but they are all about the same.  She uses 10-10-220 or 10-10-811 to make toll calls for which she pays 5 cents a minute instead of 8, 11 or 14 cents a minute (N.T. 90).



41.
Angeline Notaro is the Complainants’ supporting witness.  She has lived at 3030 Warner Road, Nazareth for about 2 years, but has a Bath exchange number.  Her calls to Easton are toll calls (N.T. 92, 93).



42.
Ms. Notaro makes about 56 to 67 calls to Easton a month, costing her $22 to $29 in toll charges (N.T. 93, 94).



43.
Ms. Notaro was born and raised in Easton.  Therefore, she calls Easton to get in touch with her relatives and friends.  Her doctor, dentist and lawyer are also in Easton whom she needs to call occasionally (N.T. 95, 96).



44.
Ms. Notaro has investigated MCI and RCN for long distance service.  She is not happy with MCI and has not delved into RCN enough to make a decision on change (N.T. 96, 97).



45.
Scott Catline is the Complainants’ supporting witness, living at 3030 Warner Road, Nazareth, about 5 miles from Easton.  He has worked for the Lafayette Ambassador Bank in the Easton area for seven years (N.T. 97, 100).



46.
Mr. Catline and his wife live in Nazareth, but both grew up in Easton and their families live in the Easton exchange.  He calls Easton to get in touch with his family members, place of employment, sister’s place of employment, friends, chiropractor, lawyer, tax preparer, financial advisor, and church (N.T. 98).



47.
Mr. Catline makes about 40 calls to Easton which cost him $20 to $40 a month.  Three-quarters of his calls to Easton are made to family members and friends.  His local carrier is RCN which offered a better rate than Bell Atlantic.  He is charged a toll rate of 15 cents for the first minute and 7 cents a minute thereafter.  RCN also serves his computer line (N.T. 99, 101, 102).



48.
Janice Martin is the Complainants’ supporting witness whose address is 2681 West Scenic Drive, Danielsville.  She has a Danielsville address but lives in Moore Township which is in the Bath local calling area (N.T. 102).



49.
Ms. Martin has been a volunteer with Northampton County 4-H since 1976 and needs to get in touch with members in Easton.  This year, she does not have a 4-H member in Easton, but in the past, she had at least one member in Easton.  She lives in Northampton County but cannot call the county seat toll-free (N.T. 103).



50.
Ms. Martin uses e-mail to reduce her calling to certain people.  Moravian College is her internet service provider which is in Bethlehem and has a toll-free access number (N.T. 104, 105).



51.
Ms. Martin is also a volunteer of the Lehigh Valley Horse Council.  Council members are living in different local calling areas which require toll calls (N.T. 105).



52.
Ms. Martin has made about 5 calls in the last 6 months.  Verizon carries her local calls and AT&T her toll calls.  Her toll bill is between $25 and $70 (N.T. 106-108).



53.
Anna Illick
 is the Complainants’ supporting witness, living at 140 Robin Lane, Bath.  Verizon is her local and regional toll carrier.  She subscribes to a Verizon plan which provides a thousand minutes a month for a fee of $56.  She normally uses at least 900 minutes a month, all of which are used for calls to Easton (N.T. 108-110).



54.
Ms. Illick works part-time at Bon Ton in Easton.  She also has her family members, friends and doctor in Easton to reach.  She does not call the county seat in Easton, but does call her place of work once or twice a month (N.T. 109-111).



55.
Craig Moore is the Complainants’ supporting witness, living at 3058 Delps Road, Danielsville.  He retired from the Easton area about 25 years ago and is a Verizon stockholder.  He uses Verizon for his local and regional toll service.  His monthly bill is about $81 (N.T. 113, 114, 117).



56.
Mr. Moore calls Easton to get in touch with his friends, doctor, dentist and lawyer.  In the last six months, he and his wife made about 10 calls to Easton.  He has not thought about switching to Verizon’s competitive carriers because he has good service (N.T. 114, 117, 118).



57.
Russell Weiss is the Complainants’ supporting witness.  He has lived at 24 Juniper Court, Bath for 13 years.  Before that he lived in Easton for 60 years.  Therefore, all his ties, such as family members, friends, doctor and church, are in Easton.  His monthly telephone bill is about $50 to $55, about $20 to $25 of these amounts being billed for calls to Easton.  The majority of his calls to Easton are to relatives and friends (N.T. 119-122).



58.
Mr. Weiss has not investigated Verizon’s Optional Calling Plans (N.T. 122).



59.
Moriah Schwartke
 is the Complainants’ supporting witness.  She manages the Greenbriar Village in Bath, but does not live there.  On behalf of Greenbriar Village, she calls Easton 5 or 6 times a month.  Most of the calls are not made to the Easton area (N.T. 123, 125).



60.
Verizon carries Ms. Schwartke’s business’ local service.  MCI carries her regional and long distance service.  Ms. Schwartke’s business pays a few dollars for 5 or 6 calls a month (N.T. 129).



61.
Daniel Spang is the Complainants’ supporting witness.  He is the Chief of Police of the Colonial Regional Police Department in Bath.  He lives in the City of Bethlehem.  The Department averages 536 calls a month to Easton.  It calls the county courthouse, the 911 center, and other offices in Easton dealing with police work.  The monthly cost for these calls runs between $130 and $150 (N.T. 130, 131, 134).



62.
Chief Spang’s office operates from 8:00 a.m. to 4:30 p.m. a day.  After these hours, Bath residents who call the police station receive a recording.  They must call a non-emergency number, 330-2200, to reach the 911 center, which is located about 4 miles from the Bath Borough Hall.  This non-emergency number is a toll call which has generated a lot of complaints (N.T. 132-134).



63.
Chief Spang learned from the preparation for this hearing that the County has had for the last five years a local number, 317-0808, for Bath residents to call the 911 center without incurring a toll charge on a non-emergency basis (N.T. 135-137).



64.
Chief Spang did not know what company carried the Department’s local and regional toll calling.  The Department has investigated carriers other than Verizon, but the rates were not comparable with Verizon’s or AT&T’s (N.T. 138).



65.
Barbara Frace is the Complainants’ supporting witness, living at 147A Brentwood Circle, Bath.  She calls Easton to reach her family members, friends, doctors, and her husband’s employer.  She tries to limit her calls to Easton by calling one family member and having this member relay messages (N.T. 140).



66.
Ms. Frace recently switched to AT&T and pays 7 cents a minute for her regional toll calls.  She makes about 50 or 60 calls a month, which cost her from $30 to $65 (N.T. 141-144).



67.
Ms. Frace was aware of Verizon’s Optional Calling Plans.  But she still has to pay for local long distance calls (N.T. 145).



68.
Patsy Sue Bessemer is the Complainants’ supporting witness, living at 1102 Ridge Street, Lehighton.  She recently bought land to build a new home in Bath and discovered that it will be a toll call to Easton from her new residence.  To avoid toll calls, she purchased two cell phones.  But because the new home is in a valley and there is no tower near it to carry the signals, she could not use these cell phones:  she loses contacts after about a minute (N.T. 145-147).



69.
Ms. Bessemer’s children will eventually go to the Northampton school in Bath and she likes this school district.  She calls Easton to reach her family members, doctors, chiropractor, church and friends (N.T. 148, 149).



70.
Ms. Bessemer would not want to say no to her children when they want to call their grandparents in Easton just because the call is a toll charge (N.T. 152, 153).



71.
Tammy Tremmer is the Complainants’ supporting witness, living at 4627 Newbury Road, Nazareth, but has a telephone number assigned to the Bath exchange (N.T. 153, 155).



72.
Ms. Tremmer calls Easton to reach her family members, doctors and co-workers.  She makes at least two calls a day to her mother and grandmother in the Easton exchange.  Her grandmother lives in Palmer Township which is about 4 miles from her residence.  Her monthly telephone bill is about $32.  She does not know whether her husband has been looking for other telephone companies (N.T. 154, 155).



73.
Karen Frye is the Complainants’ supporting witness, living at 563 Georgetown Road, Nazareth.  She has a telephone number assigned to the Bath exchange.  She is a teacher in the Nazareth School District and her children attend Nazareth High School (N.T. 156).



74.
Ms. Frye needs to call parents of her students in the evening; many of them live in Tatamy, which is a toll call.  Calls to her children’s friends, movie theater, and shopping mall also are toll charges.  She has never thought about requesting the school district to reimburse her for the calls she makes to parents of her students (N.T. 156, 157, 160).



75.
Ms. Frye’s husband is a contractor and has  a lot of customers in Easton.  Mr. Frye maintains an answering machine at his father’s home, which has a 729 number, so that he would not lose his Nazareth customers.  His suppliers and about 25 to 30 percent of his customers are in the Easton area (N.T. 157).



76.
Ms. Frye’s husband makes about 25 to 30 percent, and her children about 10 to 15 percent, of the calls to Easton.  They have separate lines.  She has an internet service with AOL, which has a toll-free access number.  She also has a cell phone, for which she pays $29.99 a month and receives 300 free minutes (N.T. 158, 159).



77.
Theresa Sayago is the Complainants’ supporting witness, living at 2070 Newberg Road, Nazareth.  She has a telephone number assigned to the Bath exchange.  She works at the Easton High School.  She calls Easton to reach her husband’s family members, doctors, hospitals, entertainment and shopping facilities.  She thought, with a Nazareth address, she would have a Nazareth telephone number (N.T. 161, 162).



78.
Ms. Sayago’s December 2000 and January 2001 telephone bills included 44 calls and 41 calls to Easton, respectively.  These calls cost her about $10 a month (N.T. 163-165).



79.
Ms. Sayago subscribes to Verizon’s Sensible Minutes with a flat $0.08 rate per minute basis.  She investigated other carriers but these carriers could not offer a better deal (N.T. 163, 165).



80.
Susan Simon is the Complainants’ supporting witness, having lived at 336 Penn Street, Bath for 9 years.  She moved from Massachusetts to Nazareth 12 years ago.  Her daughter goes to the Notre Dame High School in Easton.  She subscribes to Verizon’s Sound Dialing calling plan, for which she pays $45 a month (N.T. 166-168).



81.
Ms. Simon’s daughter makes all the calls.  She investigated other carriers which offer something comparable with Verizon’s, but their packages end up costing more because they include in the packages things in which she is not interested (N.T. 168, 169).



82.
The Bath exchange is located in Northampton County in southeastern Pennsylvania and covers about 45 square miles (Verizon Statement No. 1, p. 5).



83.
The local calling area for the Bath exchange includes the exchanges of Allentown, Bath, Bethlehem, Catasauqua, Nazareth, Northampton and Slatington, an area covering about 380 square miles.  The Bath exchange subscribers can reach about [Proprietary Begins] [Proprietary Ends] access lines on a toll-free basis (Verizon Statement No. 1, pp. 6, 7, 20).



84.
Verizon’s residential Bath customer pays $12.53 a month, of which $5.68 is for the dial tone line and $6.85 for the local Area Unlimited Charge Package.  But not all residential customers elect to have the Local Area Unlimited Usage Package (Verizon Statement No. 1, p. 6).



85.
A Bath customer, if qualified, can receive $10.50 or $6.75 credit each month, depending on the selection of the Lifeline Service, and also has the option of requesting the Universal Telephone Assistance Plan funding to assist the customer to pay the telephone bills (Verizon Statement No. 1, p. 7).



86.
The seat of Northampton County is Easton, which is located in the Easton exchange, and it is a toll call for Bath customers to call Easton (Verizon Statement No. 1, p. 7).



87.
Seven of the 13 exchanges in Northampton County cannot call the county seat of Easton without incurring a toll charge (Verizon Statement No. 1, p. 7).



88.
The distance between the toll centers of the Bath and the Easton exchange is less than 16 miles (OCA Statement No. 1, p. 5).



89.
The Bath exchange area is non-contiguous to the Easton exchange (Verizon Exhibit 1).



90.
Verizon’s toll traffic study shows that the calling patterns of Bath exchange subscribers to the Easton exchange are as follows:

* * *  Proprietary Begins * * *





















* * * Proprietary Ends * * *
OCA Statement Nos. 7, 8.



91.
The traffic study by Verizon for 1999 and 2001 does not include Bath-to-Easton calls made by Bath subscribers who use other intraLATA toll carriers for regional toll calling (OCA Statement No. 1, p. 8; N.T. 256).



92.
The traffic study by Verizon for 1999 and 2001 does not capture Bath-to-Easton calls made by Bath subscribers using cell phones, calling cards and dial-around service (OCA Statement No. 1, p. 8).



93.
As of March 2001, [Proprietary Begins] [Proprietary Ends] of the access lines in the Bath exchange were using carriers other than Verizon for intraLATA toll calling (OCA Statement No. 1, p. 13).



94.
With the total number of access lines in Bath in March 1999 being [Proprietary Begins] [Proprietary Ends] (OCA Statement No. 1, p. 13; OCA Exhibit MJK-1).



95.
Verizon would experience a total cost of [Proprietary Begins] [Proprietary Ends] for additional facilities, regulatory filings and customer notification, and an annual toll revenue loss of [Proprietary Begins] [Proprietary Ends], to implement EAS from the Bath to the Easton exchange (Verizon Statement No. 1, pp. 18, 19).



96.
There would be no increase in the local service rates to Bath subscribers for the implementation of EAS to Easton.  The Bath subscribers are in Rate Group F, which is the highest Verizon rate group besides customers in the cities and suburbs (Verizon Statement No. 1, p. 11; OCA Statement No. 1, p. 15; N.T. 263, 264).



97.
The calling volumes met the required Optional Calling Plan (OCP) criteria for the Bath exchange calling to the Easton exchange.  Verizon’s OCPs Residence and Business Calling Plans for calling to the Easton exchange were implemented on August 29, 1993.  These OCPs permit calls to the Easton area for residents for a stipulated monthly fee of $.40.  In addition, each call is rated using a special time of day and mileage band based rate schedule which is about 20 to 30% discount off regular toll rates (Verizon Statement No. 1, p. 12).



98.
Verizon also offers four other OCPs:  Sensible Minutes, a toll optional intraLATA calling plan which rates Verizon tolls on a flat $.08 per minute rate basis; Personal Unlimited Plan, a toll optional intraLATA calling plan which has a fixed monthly rate, instead of the Residence Toll Rate schedule, based on the customer’s six month historical monthly toll usage; Sound Deal Plus, an optional intraLATA calling plan, local or toll or both, with a rate of $54.95 a month which includes all local and intraLATA toll calling of up to 1,000 minutes with overtime charges of $.05 a minute, and a choice of any or all the Value Added Services, depending on capability; and Weekend Choice, a toll optional intraLATA calling plan with free weekend calling and weekday toll calls at a flat rate of $.12 a minute, and with a minimum monthly charge of $2.95 (Verizon Statement No. 1, p. 13).



99.
For customers who do not subscribe to the Sensible Minutes, Personal Unlimited Plan, Sound Deal Plus, or Weekend Choice, there are automatic toll discounts.  There are a 10% discount for toll between $5.00 and $19.99 a month and a 20% discount for toll calling over $20 a month (Verizon Statement No. 1, pp. 13, 14).



100.
As of May 2001, [Proprietary Begins] [Proprietary Ends] of Verizon’s Bath customers has subscribed to one of its OCPs (Verizon Statement No. 1, p. 14).



101.
RCN offers six Optional Calling Plans in the Bath service area:  IntraLATA Flat Rate Plan, IntraLATA Mileage-Sensitive, ResiLink Bronze, ResiLink Silver, ResiLink Gold, and ResiLink Platinum (Verizon Cross Examination Exhibit No. 2).



102.
There are three large carriers handling intraLATA toll calling originating in the Bath exchange:  AT&T, MCI and Sprint.  An example of the residential toll calling plans these carriers offer include:  AT&T offers One Rate and One Rate Plus; MCI offers One Advanced Plan and One Extra Plan; and Sprint offers Sprint Sense Anytime, Sprint Sense Day, and Sprint Sense Block of Time.  Other carriers, such as RCN, National Telephone Exchange, Wiltel, LCI, Amerivision, North America Communications, ATX, Excel, and Budgetcall, also provide intraLATA toll calling (Verizon Statement No. 1, pp. 14, 15, 17).



103.
For business customers in the Bath exchange, besides Business Calling Plus to Easton, there are two main optional intraLATA toll plans available:  Key Connections offering flat rate pricing for all times of day and distances for rates of $.06 for the first 30 seconds and $.012 for every 6 seconds thereafter, with volume discounts based on monthly usage levels; and Rewarding Connections applying a local and toll usage discount each month based on the eligible Verizon billed revenue, with discounts increasing over time (Verizon Statement No. 1, pp. 15, 16).

DISCUSSION



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert denied, 353 U.S. 965 (1957).



In complaint proceedings seeking changes in telephone exchange boundaries or Extended Area Service (EAS), the Complainants have the burden of proving by a preponderance of the evidence that Verizon violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, because the service is inadequate or unreasonable.



In its Order adopting the EAS Regulations at 52 Pa. Code §§63.71-63.77, the Commission stated as follows:

We intend to preserve the balance between certainty in application of EAS standards and our exercise of discretion in considering the equities of various factual situations involving the interfacing of telephone exchanges.

Docket No. I-80090338, Order entered January 12, 1989 at 4, 19 Pa.B. at 1179, 1181 (emphasis supplied).



Based on this language, the Commission’s EAS regulations have been construed as permitting “mandatory EAS” under Section 63.73 when the Section 63.72 traffic study thresholds are met and “discretionary EAS” under Section 63.76 which allows formal complaints seeking EAS.



Section 63.72 requires each local exchange carrier (LEC) to conduct biennial interexchange toll traffic usage studies over both intraLATA
 and interLATA routes to measure the average calling frequency between contiguous exchanges
 and between noncontiguous exchanges having toll rate centers within 16 miles.  Section 63.73 requires an LEC to offer an alternative to EAS, such as an optional calling plan (OCP), if its study reveals an average monthly calling frequency of more than 2.00 calls per access line from one exchange to another and where at least 25% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange over a route for which the local exchange carrier provides toll service.  These OCPs may include either the ability to purchase for a flat fee a block of time for calls and a continuing discount for all usage exceeding the initial block of time to the receiving exchange during each billing period or another rate option approved by the Commission.  52 Pa. Code §63.73(a)(1) and (2).



Section 63.74 requires an EAS subscriber poll, the subject of this proceeding, if a traffic study between contiguous exchanges or between qualified noncontiguous exchanges indicates an average monthly calling frequency of 5.5 or more calls per access line (the calling rate) from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange (the percentage distribution) for an intraLATA route.



This decision is governed by 52 Pa. Code §63.76 which permits formal complaints seeking discretionary EAS.  Discretionary EAS is evaluated according to the following criteria set forth in 52 Pa. Code §63.77:



1.
The amount of toll charge traffic between the two exchanges.



2.
The cost to the utility of implementing EAS.

3.
The potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.

4.
The demography and the proximity of the exchanges as indicating community of interest.

5.
The availability of alternatives to EAS.

6.
The economic effect on the community if the local service are is not extended.

If a complainant meets its burden of proof under Section 63.77, as part of an initial decision, the conduct of subscriber polls will be recommended to determine if EAS should be implemented.  If a majority of the subscribers who respond to the poll vote in favor of EAS, the LEC must implement EAS.  52 Pa. Code §63.75 (relating to subscriber polls).


1.
The amount of toll charge traffic between the exchanges.



Verizon argued that according to Verizon’s toll traffic studies, the Bath to Easton route toll traffic did not qualify the route for EAS to be established under Section 63.74, i.e. the calling rate of 5.5 and the percentage distribution of 50%.  The toll traffic study performed by Verizon in March 1999 indicated that only [Proprietary Begins] [Proprietary Ends] of Bath customers made at least one call to Easton during the study period and the average call rate was only [Proprietary Begins] [Proprietary Ends] calls.  Data produced by the March 2001 study indicates that only [Proprietary Begins] [Proprietary Ends] of Bath customers placed at least one call to Easton during the study period and the average call rate was only [Proprietary Begins] [Proprietary Ends] calls (Verizon Main Brief, pp. 6, 7).  It implied that mandatory EAS toll traffic standards control discretionary EAS.



OCA argued that all of the above traffic data is understated because Bath residents, in an effort to reduce their toll-calling bill, take steps to avoid Verizon when calling Easton.  For example, Bath residents seek relief from Verizon’s toll rates by using alternative intraLATA toll service providers, dial-around services (10-10 numbers), calling from places of employment, and relay calling.  OCA witness Kraus recalculated the calling rate and the percentage distribution using available data to indicate that the number of toll calls along the Bath to Easton route is greater than Verizon’s studies show.  She subtracted from the March 1999 total access lines number of [Proprietary Begins] [Proprietary Ends]


First, this is a discretionary EAS.  There is no need to adhere to the rigid requirements of Section 63.74.  Second, in Koban v. GTE North, Inc., Docket No. 00970643 (Initial Decision), approved without further action (Pa. PUC November 3, 1998), ALJ Nene decided that the traffic study should include the local toll service provided by other LECs.  Therefore, OCA’s method of calculating the calling rate and the percentage distribution is appropriate.  Verizon’s calling rate and percentage distribution could be understated.  Finally, in Oley Valley School District v. The Bell Telephone Company of Pennsylvania, 54 Pa. PUC 485 (1980), the Commission ordered an EAS poll in response to customer complainants where Section 64.74 thresholds were not met and where the frequency of calls per subscriber was 2.79 and more than one half (52 percent) of the subscribers of the calling exchange made one call a month to the receiving exchange.  In Smith v. GTE, 58 Pa. PUC 708, 711 (1984), the Commission also ordered a poll on a route with a 2.34 calling frequency and a 51.12% calling distribution.  



Therefore, I adopt the OCA recalculation of March 1999 toll traffic study and conclude that, with these traffic volumes (calling rate of 5.48 and percentage distribution of 52.05%), the Bath to Easton route satisfies the first criterion for a discretionary EAS.


2.
The cost to the utility of implementing extended area service.



The OCA asserted that the recurring loss of toll revenue to Verizon would be [Proprietary Begins] [Proprietary Ends] in order to implement EAS from Bath to Easton.  But, the Commission’s EAS regulations do not list “lost toll revenues” as a factor to determine whether a discretionary EAS polling should be ordered.  OCA cites the Commission’s cases indicating that this loss of toll revenue is an acceptable loss in providing adequate telephone service:  Petition of Connestoga Telephone and Telegraph Co., Docket No. P-00910552 (Pa. PUC April 10, 1992) (establishment of EAS would result in net annual loss of approximately $52,898); Pa. PUC v. Laurel Highland Telephone Co., Docket No. P-00930643 (Pa. PUC March 15, 1993) (establishment of EAS would result in net annual loss of approximately $41,810); and Petition of North Pittsburgh, Docket No. P-00900439 (Pa. PUC December 6, 1990) (establishment of EAS would result in a recurring loss of approximately $980,000).



Verizon argued that if the Commission were to accept the OCA’s argument that the costs of providing EAS should be compared to overall revenues, then the costs for providing EAS must be considered on a cumulative basis.  When this is done, it becomes obvious that the Company’s costs will reach a significant level if EAS continues to be ordered on the basis of customer desire and without strict adherence to the traffic criteria set forth in the Commission’s Regulations.



Based on the Commission’s precedent cited by OCA, it appears that Verizon’s loss of toll revenue is within the reasonable range of the cost of providing adequate service.  The facilities cost, polling cost, customer notification cost and filing cost are only a fraction of Verizon’s overall revenues.

3.
The potential increase in local service charge due to the implementation of EAS versus the current cost to subscribers for interexchange toll calls.



The OCA addresses this criterion at pages 28 and 29 of its Main Brief.



Verizon does not appear to address it in its briefs.  Instead, it discusses the Bath customers’ community of interest.



The OCA argued that the Commission’s regulations provide for balancing any increase in the local service charge experienced by an exchange due to the implementation of EAS against the current subscriber interexchange toll call cost on the route in question.  52 Pa. Code §63.77(3).  This criterion favors granting EAS if the EAS implementation would not increase the local service charge.  OCA witness Kraus testified that, in response to OCA discovery, Verizon indicated that there would be no increase in the local service rates to Bath for the implementation of EAS to Easton (OCA Statement 1, p. 15). 



The third criterion is met in this case because the record shows that the Bath customers will experience no increase in the local service rates if EAS to Easton is implemented.

4.
The demography and the proximity of the exchanges as indicating community of interest.  



The OCA asserted that the record demonstrates that the Bath subscribers’ community of interest extends beyond their local calling area and justifies a polling to determine if a majority of the customers want EAS to the Easton exchange.



Verizon argued that there is insufficient record evidence to establish a need for EAS for the Bath to Easton route.  Only a small portion of the customers of the Bath exchange ([Proprietary Begins] [Proprietary Ends] of the customers in the Bath exchange testified in this case) that have some personal preference to make calls to an exchange that is outside their local calling area, the Easton exchange (Verizon Main Brief, pp. 6, 7).



When adopting the EAS regulations in 1989, 52 Pa. Code §§63.71-63.77, the Commission has stated that:

*   *   *

It is community, not individual, need which has been our overriding concern.  The EAS should not be viewed as merely an alternative to interexchange toll rates.  In adjudication of complaint proceedings, EAS will normally not be ordered unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.

19 Pa.Bul. 1179, 1181 (emphasis added).



Community, not individual, need is the Commission’s overriding concern in adjudication of complaint proceedings.



From the Findings of Fact Nos. 1-81, it appears that 19 (Ms. Thomas, Ms. Sterner, Ms. Yocum, Ms. Wunderler, Ms. Trella, Ms. Hank, Ms. Mallick, Ms. Belt, Ms. Hoodmaker, Ms. Notaro, Mr. Catline, Ms. Illick, Ms. Moore, Mr. Weiss, Ms. Frace, Ms. Bessemer, Ms. Tremmer, Ms. Sayago and Ms. Simon) of the 26 witnesses testified to, not community, but individual need.  They call the Easton exchange either to reach family members and friends, or to continue relationships with people because they lived in Easton before moving to Bath or because they prefer dealing with specific businesses located in Easton.  There are a wide variety and a large number of business establishments and organizations in the Bath exchange.  There is no absence of service providers to meet the Bath exchange customers.  There are in excess of 25 banks and credit unions, 60 doctors, 45 dentists, 15 hospitals and medical centers, 25 attorneys and 30 financial advisors, all within the Bath local calling area.  



Contrary to OCA’s assertion that Bath residents incur a toll charge to reach the 911 center (OCA Main Brief, p. 31), they have been able to call 911 without incurring a toll charge since 1996.  Calls to the police department for non-emergency or off-hours services can be completed through the use of an 800 number, and calls to the fire department through a pager system that does not result in toll charges to Bath customers. 



This individual, not community, need is reflected in the desire of Complainant Harry Thomas who wants to go to a dentist in Easton and his wife, Complainant Loretta Thomas, who wants to go to a physician in Bath (N.T. 40).  Others simply would “like to get freebies all the way” (N.T. 58, 85).  One customer, who is on HMO, goes to a gynecologist because she likes him (N.T. 88).  Except for her liking, I believe HMO would accommodate its patient to go to a doctor or specialist in the patient’s local calling area.  Although the County courthouse is a toll call for Bath customers, seven of the 13 exchanges in Northampton County are in a similar situation.  Churches of every denomination are located with the Bath local calling area.


5.
The availability of alternatives to EAS.


An OCP does not expand the local calling area for an exchange; instead, it offers toll calling between the involved exchanges on a reduced rate basis.  Verizon offers Bath exchange customers several OCPs that provide toll-calling alternatives based on the needs of the Bath customers.  Subscription to the OCP Residence Calling Plus allows a residential Bath customer to place calls to Easton for a monthly fee of 40¢.  Each call placed by that customer is then rated using a special time of day and mileage band based rate schedule, which is approximately 25%-30% discounted off regular toll rates.  Business Calling Plus is similar to the residential plan, although the monthly rate and per minute rates are different.



Other OCPs available to Verizon PA’s residential customers in the Bath exchange include:

-
SensibleMinutes – a toll optional intraLATA calling plan which rates Verizon PA tolls on a flat $.08 per minute basis.

-
Personal Unlimited Plan – a toll optional intraLATA calling plan that features a fixed monthly rate in lieu of the Residence Toll Rate Schedule.  The Personal Unlimited Plan monthly rate is based on a customer’s historical average monthly toll usage during a six month period.

-
SoundDeal Plus – a local/toll optional intraLATA calling plan that features a fixed monthly rate of $54.95 which combines dial tone, touch-tone, local usage, in-state intraLATA toll calling up to 1,000 minutes (overtime charge is $.05 per minute) and a choice of any or all of the Value Added Services, depending on capability.

-
Weekend Choice – a toll optional intraLATA calling plan that provides free weekend calling and weekday tolls at a flat $.12 rate per minute basis.  There is a $1.95 per line monthly minimum.

For customers who do not subscribe to an OCP, Verizon offers automatic toll discounts on all Verizon toll calling.  For example, for toll calling between $5.00 and $19.99 per month, a customer automatically receives a 10% discount.  For any toll calling over $20.00 per month, a customer automatically receives a 20% discount.



In addition to the Business Calling Plus plan above, Verizon offers other OCPs  for business customers, which include the Business Key Connections (flat rate pricing for all times of day and distances with rates at $.06 for the initial 30 seconds and $.012 for every 6 seconds thereafter and volume discounts based on monthly usage levels) and Rewarding Connections (a local and toll usage discount each month based on the eligible Verizon PA billed revenue).



OCPs also are available for customers in the Bath exchange who receive intraLATA toll service from carriers other than Verizon.  Several plans are offered by AT&T, MCI and Sprint.  In addition, RCN offers at least six Optional Calling Plans in the Bath service area(RCN Regional (IntraLATA) Flat Rate Plan, RCN Regional (IntraLATA) Mileage-Sensitive, ResiLink Bronze, ResiLink Silver, ResiLink Gold and ResiLink Platinum).  Each of these RCN plans offers unlimited local and regional toll calling within a variety of price ranges (Verizon Main Brief, pp. 14-16).



The OCA argued that Verizon’s OCPs do not provide a reasonable alternative to Bath customers for their calls to Easton.  None of the OCPs offer unlimited calling or a reasonable block of calling time per month to the Easton exchange for a reasonable flat fee.  Some Bath residents who testified alleged that the Verizon OCPs offered little, if any, savings and that some even experienced an increase in their toll bills.  Further, there are no other reasonable alternatives to EAS for Bath customers particularly considering that cellular service is not always reliable, available, or does not offer much savings.



The OCA also pointed out that, while alternatives to EAS exist, none of them serve the needs of the community of Bath as well as EAS would.  Rather, the alternatives offered by Verizon to its Bath customers for calls to Easton are costly and inadequate (OCA Main Brief, pp. 33, 34).  Verizon counters that getting something at no cost is better than getting that same thing at a reduced cost and that the Commission’s EAS regulations do not require a utility to provide service at no cost to be reasonable and adequate (Verizon Reply Brief, p. 11).



Overall, I agree with Verizon.  The EAS regulations, 52 Pa. Code  §63.73, require only that an LEC offer OCPs when mandatory EAS is not warranted and that each residential and business customer is able to purchase a block of time for calls for a flat fee and a continuing discount for usage exceeding the initial block of time.  They do not require an LEC to offer service with no charge.  Further, there are at least 8 OCPs offered by Verizon and 6 OCPs offered by RCN for the Complainants to choose from.

6.
The economic effect on the community if the local service are is not extended. 



The OCA claimed that the expense of toll calls has economically disadvantaged Bath residents and businesses (OCA Main Brief, pp. 35, 36).  Verizon asserted that the Complainants establish only that they have individual choices or preferences to make calls to Easton and that such evidence should not be treated as evidence of an economic effect on the Bath community.



Most of the 26 witnesses testified that they make calls to Easton to reach either banks, doctors, dentists, attorneys and financial advisors, all of them are available in the local calling area, or family members and friends.  The police department has to make toll calls to the County Courthouse in Easton.  But seven other areas have to do the same thing.  One witness frankly admitted that it is more an annoyance than a hardship when she has to make toll calls to Easton (N.T. 83).



From the testimony above, I believe that the Bath residents are not suffering from the great disadvantages caused by Easton’s exclusion from the Bath local exchange as asserted by OCA, and that the need testified to by the 26 customer witnesses are only personal tastes or preferences not contemplated by the Commission’s regulations.  


Conclusion


The Bath local calling area is large.  It includes the exchanges of Allentown, Bath, Bethlehem, Catasaugua, Nazareth, Northampton and Slatington, and covers an area of 380 square miles.  The economic effect on the residents seems to be minimal and insignificant.  Bath residential customers pay between $10 to $40 a month for calls to Easton, and business customers with multiple telephone lines make between 49 calls (Findings of Fact No. 25) to 536 calls (the Police Department pays the most; the monthly cost runs between $130 and $150).  Several plans are being offered by Verizon’s major competitive carriers, such as AT&T, MCI and Sprint, which handle intraLATA toll calling originating in the Bath exchange.  Other carriers, such as RCN, National Telephone Exchange, Wiltel, LCI, Amerivision, North America Communications, ATX, Excel and Budgetcall also provide intraLATA toll calling.  In addition to Verizon’s 8 OCPs, RCN is offering 6 OCPs (Findings of Fact Nos. 97, 98 and 101).  This is a flourishing competitive market which will keep costs and prices of the products it offers at their lowest levels.  This market will also promote the efficient use of resources and guide resources into the production of those goods and services most wanted by the community.  



Competition will lower costs and produce better service. Changing the boundary solely to enable a specific customer to pay reduced charges for telephone services would give rise to an unwarranted advantage, resulting in added costs which ultimately would have to be paid generally by other customers.  Also, the change would inevitable create new groups of customers who will be dissatisfied with the new exchange because, again, not of the community need,but of their own particular desires and needs.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa. C.S. §701; 52 Pa. Code §63.76.



2.
The Complainants have the burden of proving that the restrictive local calling area of Verizon’s Bath exchange constitutes unreasonable service and that Verizon should conduct a subscriber poll for EAS from the Bath to the Easton exchange.  66 Pa. C.S. §332(a); 66 Pa. C.S. §1501.



3.
The Complainants have not met their burden of proving that the Bath local calling area is inadequate and that Verizon should conduct a subscriber poll for EAS from the Bath to the Easton exchange.  66 Pa. C.S. §1501; 52 Pa. Code §63.77.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Harry and Loretta Thomas v. Verizon Pennsylvania Inc. at Docket No. C-00004254 is dismissed for their failure to carry out their burden of proof.

Date:  _____________________

______________________________________







KY VAN NGUYEN







Administrative Law Judge

�	Tauber is misspelled in the transcript.  See Tauber Exhibit No. 1.


�	Illick is misspelled in the transcript.  See Illick Exhibit No. 1.


�	Schwartke is misspelled in the transcript.  See Schwartke Exhibit No. 1.


�	Section 332(a) of the Public Utility Code provides:





  “(a)  Burden of proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”


�	Section 63.71 defines a “LATA” as a “local access and transport area as designated by Federal law.”  52 Pa. Code §63.71.





� 	Section 63.71 defines an “exchange” as an “area served by one or more central offices, which has a unique local calling area and a defined rate center from which toll distances are measured.”  52 Pa. Code §63.71.
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