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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Denise Mitchell (Complainant) filed on November 12, 2001, to the Initial Decision of Adminis​trative Law Judge (ALJ) Herbert Smolen which was issued on October 23, 2001.  Although timely filed, the Exceptions were not served upon Verizon Pennsylvania, Inc. (Respondent), by the Complainant.  As a result, the Exceptions were served upon the Respondent by Secretarial Letter dated November 16, 2001.  The Respondent filed Reply Exceptions on November 26, 2001  

History of the Proceeding



On or about January 22, 2001, the Complainant filed a Formal Complaint against the Respondent wherein she alleged that a past balance on her bill from the Respondent was incorrect.  The Respondent filed an Answer to the instant Complaint wherein it admitted that it had mistakenly billed the Complainant twice for a cordless telephone.  The Respondent continued that it had corrected the mistake by a credit to the Complainant’s account.  The ALJ conducted hearings on March 30 and May 23, 2001.  The Complainant participated pro se at the hearings.  The Respondent was represented by counsel.

Discussion


The ALJ made fifteen Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and adopted without comment unless expressly or by necessary implication they are modified or rejected by this Opinion and Order.



The instant Complaint deals with two issues:  (1) the incorrect double billing for the cordless telephone; and (2) the allegation that she was billed for a second line on which she never had service.



The ALJ found that it is undisputed that the Respondent credited the Complainant for the double billing for the cordless telephone in her April 11, 2000 bill.  The ALJ further found that the Complainant was given a credit of $19.92 to compensate for any late charges that may have been associated with the double billing.  (I.D., p. 3).

The ALJ determined that the evidence of record indicated that the Respondent connected the line to Complainant's network interface device (NID) but could not gain access to the inside of Complainant's house in order to install inside wiring.  Moreover, the ALJ found that the Complainant never contacted the Respondent in order to have the inside wiring installed.  (I.D., p. 5)



The ALJ found further as follows:

The undisputed evidence of record discloses that Respondent, at Complainant's request, established service on the second line (215-247-3576) on March 5, 1999 by connecting the line to the NID (5/23/01 N.T. 127, 132-133), and it was on that date that Verizon correctly began billing Complainant for the second line because, as aforesaid, that is when the requested service was connected to Verizon's network.  Indeed, once connected to the NID, Complainant could have contacted Verizon (which she did not do) or a third party to install the inside wiring, which was Complainant's responsibility (5/23/01 N.T. 43, 53).

Moreover, the record also discloses that Complainant had actual knowledge that service had been established in that Complainant received itemized bills every three months (Verizon Ex. 6); the first such bill having been received on or about March 11, 1999 and which indicated that service had been established on the second line.  Indeed, Complainant acknowledged that she reviews all of her bills (5/23/01 N.T. 23, 57-58).

Additionally, Complainant's knowledge of the second line clearly was evidenced in June of 1999 when she requested that Verizon add several optional features to the second line (5/23/01 N.T. 156-162) and Complainant received a letter from Verizon on or about June 14, 1999 regarding the optional features on the second line (Verizon Ex. 1).  Further, the evidence shows that on June 15, 1999, Complainant received a notice from the Verizon service technician that he was unable to gain access to her house to install the additional features to the second line (5/23/01 N.T. 42-43; Verizon Ex. 2).

Finally, it is to be noted that Complainant did not call to terminate service on the second line until January of 2000 [approximately 10 months after the line was installed and billing began] (5/23/01 N.T. 162-163) which, coupled with Complainant's request for additional features, suggests that the second line was being used during this time period.

(I.D., pp. 6-7).



Based upon the foregoing discussion, the ALJ recommended that the instant Complaint be dismissed.



The Complainant’s Exceptions consist of two type written pages.  Therein, the Complainant alleges that the Respondent violated Chapter 64.18 of the Commission’s Regulations, 52 Pa. Code §64.18.  Specifically, the Complainant states that 52 Pa. Code §64.18 states that, in the absence of written instructions, payments received while an account is under dispute may be applied first to any unpaid balance and not at will.  The Complainant alleges that the Respondent had several opportunities to discuss which method would be used to credit the account but failed to do so.  (Exc., p. 1).



The Respondent rejoins that 52 Pa. Code §64.18 requires that partial payments, insufficient to pay a balance due for both past due and current service, shall be applied to the balance due for earlier service.



Next, the Complainant contends that the Respondent presented an updated past due amount at the May 23, 2001 hearing.  However, the Complainant asserts that she has been directed to pay the balance due, but does not know specifically the amount that is outstanding.



The Respondent rejoins that the Initial Decision does not contain a specific balance to be paid.  The Respondent continues that since the ALJ recommended that the instant Complaint be dismissed, the entire amount owed is due, including any amounts in dispute.  (R. Exc., pp. 4-5).



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument that has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), the party requesting a rule or order from the Commission bears the burden of proof in the proceeding before the Commission.  As a result, the Complainant herein must bear the burden of proof pursuant to Section 332(a) of the Code.  



The matter before us turns on a determination of two issues.  The first is whether the Complainant was properly credited for the erroneous double billing for the cordless telephone.  The second issue is whether the Complainant was improperly billed for a second telephone line.



With regard to the first issue, it is undisputed that the proper credit was given to the Complainant to correct the double billing.  Indeed the ALJ found that the Complainant admitted on the record that the proper credit was received. (I.D., p. 5).  Accordingly, we agree with the ALJ that no issue remains regarding the double billing.



With regard to the second issue, the evidence of record indicates that a second line was installed at the Complainant’s residence by connection to the network interface device, on March 5, 1999.  Moreover, the Com​plainant subsequently requested that optional services be added to the second line.  We find this evidence more than adequate to support a conclusion that a second line was installed and in use.  Furthermore, we find no countervailing argument advanced by the Complainant.



The Complainant’s Exceptions do not address the two issues upon which the disposition of this matter turns.  We will briefly discuss each issue ad seriatim.



52 Pa. Code §64.18 reads as follows:

In the absence of written instruction, or a disputed bill or a payment arrangement, payments received by the LEC which are insufficient to pay a balance due both for earlier services and for services billed during the current billing period shall first be applied to the balance due for earlier services, including late payment charges.

We agree with the Respondent’s interpretation of the Regulation cited above.  We find no discretion regarding the application of partial payments to balances for earlier charges as stated in the foregoing Regulation.  



We also agree with the Respondent that if the ALJ’s recom​mendation to dismiss the Complaint were adopted, the Complainant would be responsible for the payment of all outstanding amounts due, including those previously in dispute.



Based upon the foregoing discussion, we will deny the Complainant's Exceptions without further comment.  Accordingly, we will adopt the ALJ’s Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Denise Mitchell are hereby denied.

2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted to the extent that it is consistent with this Opinion and Order.

3.
That the Complaint of Denise Mitchell v. Verizon Pennsylvania, Inc. at Docket No. C-00014753 is hereby dismissed.



4.
That, all bills for past and current telephone services from Verizon Pennsylvania Inc. are due and payable in their entirety within thirty (30) days of entry of this Opinion and Order.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 7, 2002

ORDER ENTERED:  February 8, 2002
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