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C‑00003383


   v.

Borough of Berlin

TENTATIVE OPINION AND ORDER

BY THE COMMISSION:



Pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), the Commission hereby sua sponte amends its Order of December 19, 2001, consistent with this Tentative Opinion and Order.  

History of the Proceeding



On March 6, 2000, Barbara M. Berkley (Complainant) filed a Complaint against the Petitioner which alleged that the Petitioner was an uncertificated utility that refused to provide her with residential water service.  The Complainant also alleged that the Petitioner was providing water service to four other residences outside of the Petitioner’s municipal boundaries from a water line that crosses the Complainant’s property.  The Complainant requested that the Commission issue an order which directed the Respondent to permit her to tap into that water line.



The Petitioner filed an Answer and New Matter on March 17, 2000.  In its Answer, the Petitioner admitted that it did not hold a certificate of public convenience authorizing service beyond its territorial limits.  However, the Petitioner also averred that on October 7, 1993, its Borough Council adopted a motion to allow no new water taps onto its system for service outside the Borough.  The Petitioner also alleged that pursuant to that motion, it had denied requests for service outside of its corporate limits, including the request of the Complainant. 



The matter proceeded to a hearing before an administrative law judge (ALJ).  Following evidentiary hearings, the ALJ found that Petitioner had provided extraterritorial service and thus subjected itself to the jurisdiction of the Commission and possessed the same rights, obligations and responsibilities as any public utility in Pennsylvania.  Accordingly, the ALJ found that the Petitioner must offer the same service to all of its customers; those within its corporate limits as well as those outside of that boundary.  Once the Petitioner was found to have denied the Complainant’s request, it was also found to have unreasonably discriminated against the Complainant.  The remedy directed by the ALJ was for Petitioner to file an application for a certificate of public convenience which would authorize the Petitioner to provide service subject to the jurisdiction of this Commission.



The Petitioner filed timely Exceptions to the ALJ’s Initial Decision.  In our October Order, we denied the Exceptions, adopted the ALJ’s Initial Decision and directed that the Petitioner permit the Complainant to tap into its system.  The Petitioner was also directed to file an application for a certificate of public convenience within thirty days of the entry of that Opinion and Order.  The Order was entered on October 15, 2001.



On November 14, 2001, the Petitioner filed a Petition for Relief along with its application for a certificate of public convenience.  In the Petition for Relief, Petitioner seeks amendment of our October Order so as to remove the requirement that it obtain a certificate of convenience and substitute a requirement for the Borough to transfer control of its entire water operations to an existing municipal authority.  In the alternative, the Petitioner requests that our October Order be amended to provide that it may pursue its application for a certificate of public convenience while simultaneously pursuing an application to abandon that service in favor of a municipal authority.  



On December 19, 2001, the Commission entered an Order which granted in part the Petition for Relief.  As explained below, our Opinion and Order of December 19, 2001, shall be amended and otherwise superceded by this Tentative Opinion and Order.  

Discussion



Our analysis of this matter begins by recalling that our October Order was premised upon a finding that Petitioner had unreasonably discriminated against the Complainant by refusing to permit her to tap into its system although other customers had been permitted to do so.  Our direction that the Petitioner file and pursue a certificate of public convenience was in part the result of the finding of unreasonable discrimination as well as requiring that the Petitioner come into compliance with the Public Utility Code, 66 Pa. C.S. §101, et seq., regarding a municipality’s extraterritorial service.  However, for what appears to be the first time in this action, the Petitioner alleges that a municipal authority is in existence which may take control of Petitioner’s water operations and obviate the need for this Commission’s oversight.



The Petitioner asserts, in pertinent part, as follows:  

8.
By Ordinance No. 148 of October 7, 1957, the Borough evidenced its intention to exercise its right and privilege to purchase all the property, right, title, claim, and interest of the Berlin Water Company’s water plant or system, as provided in the Ordinance of June 27, 1902, entitled ‘An ordinance conferring certain privileges upon Berlin Water Company, a corporation, its successors and assigns.’

9.
By Ordinance No. 153 of May 26, 1959, the Borough organized the Municipal Authority of the Borough of Berlin (‘Authority’).

10.
By Ordinance No. 154 of June 29, 1959, the Borough authorized the Authority to acquire the capital stock of the Berlin Water Company.

11.
By Ordinance No. 155 of June 29, 1959, the Borough authorized the Authority to lay, construct, alter, maintain, repair, replace, and remove water lines, extensions of water lines, and appurtenances thereto, in the streets, roads, alleys, and other municipal thoroughfares of the Borough in connection with the purpose of the Authority to improve the water system servicing the Borough.

12.
By lease agreement made and entered into as of July 1, 1959, the Authority agreed to acquire the properties constituting the water supply system, treatment plant, and water distribution system of the Berlin Water Company; to finance certain acquisition and construction costs relating to improvements and extensions to the water system; and to lease the water system to the Borough.  By that lease agreement, the Borough agreed to make rental payments to the authority and to operate the water system without cost to the Authority.

13.
The Authority is governed by a board of five members, with one member’s term expiring each year.  The Borough Council appoints members to the Authority’s board as terms expire and as vacancies otherwise occur.

14.
Under the aforementioned lease agreement, the Authority has periodically financed construction projects related to the water system.  However, the Borough has had control over the operation of the water system and has set the rates and the terms and conditions of service.

(Borough of Berlin Petition for Relief, dated November 14, 2001, pp. 3-4).



As noted above, no response to the Petition for Relief has been filed.

Analysis



Pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), this Commission has the authority to amend or rescind any order previously issued, after notice and an opportunity to be heard has been provided.  In reviewing petitions which are subject to Section 703(g) review, we have stated that:  

A petition for reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. … What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.

(Duick v. PG&W, 56 Pa.P.U.C. 553 (1982), p. 559).  In this matter, the existence of a municipal authority which may be amenable to the assumption of the control and operation of the water system makes a substantial difference in the future jurisdiction of this Commission.  Additionally, we note that the Complainant herein has since been permitted to tap into the Respondent’s water line as indicated by the affidavit filed on December 20, 2001.  



As we stated above, one of the primary concerns expressed in our October Order was the apparent ability of Petitioner to treat a request for service differently, solely on the basis of whether the request was for service within the Borough or for service outside the Borough.  

Due to the existence of the Municipal Authority of the Borough of Berlin, we believe that the Petitioner has provided justification for its request for relief.  Because it is the existence of the municipal authority which suggests the result, we shall grant Petitioner’s requested alternate relief.  That is, we shall amend our October Order, and amend our December Order, so as to direct Petitioner to proceed with the perfection of its Application for a certificate of public convenience while simultaneously pursing the formal transfer of actual control over the operation of the Petitioner’s entire water system to the municipal authority.  In this regard, it is imperative that the Petitioner and the Municipal Authority take the necessary steps to effectuate a legal transfer, which shall be contingent upon the Commission’s approval.  

We note that Section 703(g) requires notice and an opportunity to be heard regarding any proposed amendment of our October and December Orders.  Accordingly, we shall enter this Order as a Tentative Order and direct that it be served upon the Complainant in the initial proceeding and the municipal authority identified by the Petitioner.  Any party, including the municipal authority, may file comments within ten days of entry of this Tentative Opinion and Order.  If no adverse comments are filed within that timeframe, then this Tentative Opinion and Order shall become final without further action of the Commission.  In the absence of adverse comments, Petitioner shall promptly initiate the process to transfer actual control of its water system to the Municipal Authority, with monthly notification to the Secretary of the Commission that it is acting in accordance with this Order.



Based upon the foregoing discussion, we will grant the Petition for Relief filed by the Borough of Berlin, consistent with this Tentative Opinion and Order; THEREFORE,



IT IS ORDERED:

1. That the Petition for Relief filed by the Borough of Berlin on November 14, 2001 is hereby granted consistent with this Tentative Opinion and Order.

2.
That the Secretary of the Commission shall serve copies of this Tentative Order on the Municipal Authority of the Borough of Berlin and Barbara M. Berkley. 

3.
That Parties to this proceeding, including the Municipal Authority of the Borough of Berlin, may file comments to this Tentative Order within ten (10) days of entry of this Tentative Opinion and Order.

4.
That in the absence of adverse comments to this Tentative Order, this Order shall become final without further action of the Commission.

5. 
That in the absence of adverse comments, the Borough of Berlin shall promptly perfect the Application for Certificate of Public Convenience and shall file, as soon as practicable, an Application to transfer control of its entire water system to the Municipal Authority of the Borough of Berlin, together with notice to the Secretary of the Commission, that such action is being taken in accordance with this Order if an operating authority is formed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 24, 2002

ORDER ENTERED:  January 24, 2002
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