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I.
HISTORY OF THE PROCEEDING



For the most part I have incorporated the Procedural History of respondent Utility as submitted in its Main Brief.  



This matter was originally assigned to the now retired Administrative Law Judge, Morris Solomon.  Judge Solomon presided over the first Initial Hearing in this matter.  Following his retirement, the matter was assigned to me for further hearing and the issuance of an Initial Decision for the Commission’s consideration.

On or about January 17, 2001, Complainant, Matthew S. Krause, Jr., residing at 2209 Buck Rub Drive, Nottingham, Pennsylvania, filed an Amended Complaint against respondent Utility, Verizon Pennsylvania, Inc., at Docket No. C‑00004580.  The Amended Formal Complaint sought Extended Area Service (EAS) or toll-free calling from the Oxford exchange in which Complainant resides to the Kennett Square, Pennsylvania, exchange and to other exchanges in the State of Delaware.  The Amended Formal Complaint also claimed that respondent Utility had not “maintained/modernized the services within the Oxford area,” as evidenced by low Internet connect speeds.  



Respondent Utility filed a timely/responsive Answer to the Amended Complaint in which, inter alia, it denied the material allegations of the Complaint, and further alleged that it provides EAS service in accordance with the Commission’s Regulations at 52 Pa. Code §§63.71-63.77.  



Pursuant to Commission direction, this matter was set for hearing and, subsequently was heard in Harrisburg before former Administrative Law Judge Morris J.Solomon on May 21-22, 2001.  Appearances at these hearings were entered by Matthew S. Krause, Jr., appearing on his own behalf, and by Janet L. Miller, Esquire, for Respondent, Verizon Pennsylvania, Inc.  Complainant testified on his own behalf at these hearings, as well as offering the testimony of four additional witnesses.  Mr. Krause also sponsored eleven (11) exhibits that were admitted into evidence.  



A final day of hearings was subsequently held before me on September 7, 2001.  Mr. Krause and Ms. Miller again entered appearances at that hearing.  At this hearing Ms. Miller offered the testimony of one (1) witness and sponsored two (2) exhibits admitted into evidence.  Complainant sponsored a single exhibit also admitted.  The transcribed record of the three (3) hearing dates consists of 335 pages.  Each party has filed a Main and Reply Brief at my direction.  



At the conclusion of the May 22, 2001 hearing, Mr. Krause stated on the record that the advantage of EAS service to the Kennett Square, Pennsylvania exchange was “de minimis” to him and that his other witnesses did not appear to support such a request.  (Tr. 255-256).  On this basis, and in response to a question from ALJ Solomon, Complainant stated he sought EAS service only to the Newark, Delaware exchange.  ALJ Solomon dismissed from the bench Complainant’s request for EAS service into Delaware, based upon the Commission’s lack of jurisdiction to order respondent Verizon to provide telephone service to Mr. Krause outside the boundaries of the Commonwealth of Pennsylvania.  (Tr. 256-259).  By virtue of this ruling by Judge Solomon, Respondent has advised that it will not, therefore, include the EAS isssue in its Briefs.


 
The matter is now before me for disposition thereof.

II.
FINDINGS OF FACT

1.
Matthew S. Krause, Jr., Complainant, herein, receives telephone service from Verizon PA under telephone number 610-932-5208.0.  (Tr. 62).



2.
Prior to retirement, Complainant Krause was employed in several management positions. 



3.
Complainant’s telephone service is within the Oxford exchange, which is comprised of several municipalities, including Upper and Lower Oxford and East and West Nottingham Townships, as well as parts of Elk and West Fallowfield Townships and the Borough of Oxford.  All of these areas are within Verizon PA’s service territory.  (Tr. 30, 39).  



4.
Complainant described his community as being a “very rural” farm community.  (Tr. 31).  



5.
Complainant and other Verizon/customer witnesses from West Nottingham Township testified to the  following alleged problems with Respondent’s telephone service: line noise (Tr. 2, 18, 19, 132, 133, 163, Krause Exh. 3); dropped calls, (Tr. 131, 163); and dial tone absent and service interruptions (Tr. 113, 114, 184).  



6.
Complainant and his fellow customer witnesses are not interested in additional service to the Kennett Square exchange. 



7.
This Commission lacks jurisdiction to order Respondent to grant EAS service to Complainant into Delaware, as former ALJ Solomon ruled.   



8.
Complainant’s current ISP is Voicenet, a regional provider extending into northern New Jersey and New York.  Voicenet has an access number in Complainant’s local calling area.  (Tr. 58).  



9.
Complainant believes the current low modem connection speeds he receives are due to Respondent’s failure to “adequately invest in the infrastructure” in the Oxford exchange.  (Tr. 72).  Respondent, however, opines that the most likely cause of Complainant’s alleged low modem speeds is attributable to “the distance they are from the Oxford switching Office.”  (Tr. 289).   


        10.
Complainant’s average modem connect speed is 26,400 bits per second (“BPS”).  (Tr. 72).  He has purchased computer hardware that increased his modem speed capabilities by approximately 10%; however, he wants faster connect speeds to do things more rapidly, to tie up his telephone lines less frequently, and to decrease the chance of interrupted service (especially during downloads).  (Tr. 230-232).  


        11.
Complainant has elected to not invest in a second line for financial reasons.  (Tr. 233).  Likewise, he has considered in investing in ISDN service, but based on his research regarding costs, has decided against it.  (Tr. 233).  DSL service, as of the time of the instant hearings, was not yet available in his area.  (Tr. 234).  


        12.
Residents of “Nottabrae” (Deer Path Road and Buck Rub Drive); residents Hatton, Krause, Aitken, Culik, Sigmund, Davies, Reeves, and Booz all have connect speeds of 24 to 28.8 kbps.  A 36,000-foot long (7-mi.) telephone line serves this development from the Oxford Central Office.  (Tr. 275, Krause Exh. 1, 1a).  


        13.
Two residents on Freemont Road are 7.5 miles from the Oxford office but realize connection speeds of 50.7 and 48 kbps respectively.  (Krause Exh. 1, 1a and 2).  This performance improvement is the result of being connected to Fiber Optic “Light Span” line installed by Verizon.  


        14.
Complainant randomly experiences problems with crackling noise on his telephone line that interferes with his conversations and, on occasion, experiences no dial tone (often for as little as 30 seconds).  (Tr. 81, 221-222).  


        15.
While Complainant presented a log of telephone problems encountered in his home between March 15 and May 16, 2001, none of these problems were reported to Verizon.  (Tr. 81, 229, Krause Exh. 3).  


        16.
In December, 2000, Complainant spoke with respondent company concerning static problems on his line and his low connect speeds, which, after a few hours, resulted in Respondent dispatching a service technician to Complainant’s residence. (Tr. 222, 223).  


        17.
Prior to December, 2000, Complainant had not had a problem with his telephone service since the summer of 1999, when the Township severed a telephone cable while bridge repair work was being performed. (Tr. 223-224).  


        18.
Verizon PA in the past and at the time of the instant hearing, was working to improve the conditions of the equipment in Complainant’s neighborhood.  (Tr. 84).  


        19.
Daniel T. Siegfried is a Supervisor of West Nottingham Township and resides at 150 Pleasant Drive, which is situated on the Pennsylvania/Maryland border.  He has two voice grade telephone lines, namely, a residential and a line used for computer activities, faxes, voice mail and resident complaints.  His current low modem connect speeds hamper his community service work.  He estimates he spends a half-hour each day on the internet.  (Tr. 96-99).


        20.
Mr. Siegfried’s computer is capable of a modem speed of 38,800 BPS, but frequently connects at 28,800 BPS and occasionally connects at as low as 14,400 BPS or 9,600 BPS.  (Tr. 98-99).  


        21.
Mr. Siegfried has never personally spoken with Verizon PA concerning his telephone service.  (Tr. 109).  


        22.
Mr. Siegfried’s current ISP is Brandywine.net, a local provider with a local access number.  He has not discussed his low connect speeds with Brandywine.  (Tr. 116).  He has decided against upgrading to a cable modem, because of the cost.  (Tr. 110).


        23.
In the late afternoon/early evening hours, Mr. Siegfried has or had problems when he picks up the phone and there is no dial tone.  He never called Respondent to report this dial tone problem.  (Tr. 100, 101, 114).  


        24.
Marina Culik Moore, is a civil engineer and the Codes Officer for Nottingham Township.  She has one voice grade telephone line.  Her ISP is Brandywine.net.  Her internet use involves such activities as doing research before shopping, and activities related to her consulting business; her husband uses it to do research for his solar cell business.  They also use the internet in connection with their hobbies, keeping in touch with family and for medical information.  Between the two, they spend 24-30 hours on the internet a month, of which some eight hours is attributable to either her or her husband’s business.  (Tr. 129, 130, 135, 138-140).  


        25.
Ms. Moore’s modem connect speeds vary: upstairs in her residence she typically connects at 28,800 BPS and sometimes at 26,400 BPS; downstairs in her residence she always connects at 26,400 BPS.  (Tr. 131).   


        26.
Ms. Moore has not spoken with Respondent regarding its available data services, being unaware of them.  Her low modem connect speeds have not impeded her ability to do anything, but it does slow downloads, including software updates. (Tr. 140, 149).  She has not spoken with Respondent about the low connect speeds, but has spoken about this with her local ISP.  (Tr. 152).   


        27.
Ms. Moore has been having problems with auto disconnects and, when it is wet outside or during a rainstorm, the background noise on her telephone line increases, making it difficult for persons on the other end to hear.  (Tr. 131, 132).  Sometimes during rainstorms she has lost telephone service or dial tone for up to ten hours and the noise problem tends to occur when she is making long distance calls. However, Ms. Moore has not contacted Respondent about the auto disconnect, the dial tone or the problems that occur when it is wet outside or raining.  These problems happen approximately once each month.  (Tr. 133, 143-145).


        28.
Walter Brent Aitken resides at 2207 Buck Rub Drive, Nottingham, Pennsylvania, where he maintains two voice grade lines, one for residential purposes and the other for computer use only.  His modem capability is 56,000 BPS and shortly before the instant hearing he was connecting at speeds between 19,200 and 21,600 BPS. On a “rare” occasion he connects at 28,000 BPS.  (Tr. 158, 166, 168).  He has complained to Verizon about the low connect speeds and was told to call his ISP, Brandywine.net.  (Tr. 162).   


        29.
Mr. Aitken uses the internet primarily for communicating with family, to refill drug prescription and to plan travel.  He spends about one hour a day on the internet.  He has never contacted Respondent regarding its data services because he is not willing to pay the extra charge.  (Tr. 164, 166-167, 172).  


        30.
Approximately once a month, Mr. Aitken has problems with static on his telephone lines.  Approximately two years ago, he contacted Verizon PA regarding the static problem and a service person attempted to correct it.  (Tr. 163, 168-169).  


        31.
Mr. Aitken has also experienced disconnect problems while downloading programs from the internet.  However, he has not contacted Verizon PA regarding this situation because he does not know “if there’s a problem in my modem, my programming or if it’s in the line.  I assume it’s probably in my programming or my modem.”  (Tr. 163, 168).  


        32.
Donald V. Davies resides at 2211 Buck Rub Drive and subscribes to one telephone line, which he uses approximately 80 hours a month.  (Tr. 185).  


        33.
Mr. Davies’ telephone line complaints include:  lack of signal, occasional static, and low internet connect speeds.  His service is interrupted “at least” four times a month and he has had problems where he picks up the phone and the line is dead.  (Tr. 183, 184).  


        34.
Mr. Davies’ ISP is AOL.  (Tr. 203).  His “typical” modem connect speed is 28,000 BPS on a 56,000 BPS modem.  He desires higher connect speeds for the obvious user-reasons.  He has not personally complained to Verizon PA regarding the low connect speeds because he believed other persons were complaining.  (Tr. 186, 188, 211, 212).  


        35.
Verizon PA is responsible for maintaining telephone service that would extend from the central office to a demarcation point located on the customer’s premises where the interface is between Verizon PA’s facilities and the customer’s facilities.  (Tr. 271-272).    

        36.
The interface is a point where both the customer and Verizon PA can access the facilities.  The interface also is between Verizon PA’s network and the customer’s inside wiring.  The customer is responsible for the facilities from the interface into the customer’s house.  Verizon PA is responsible for the facilities from the interface back to the central office.  (Tr. 271-272).      

        37.
Curtis McCray, an Outside Plant Planning Manager for Verizon PA, after a review of the records of above-noted customer witnesses, ascertained that many of the no dial tone reports were caused by cuts in the telephone cable that resulted from work being performed in the area by a cable television company, Diamondstone Facilities.  (Tr. 272, 276-277).  

        38.
Other reasons postulated by Mr. McCray, for no dial tone occurrences could be problems with the wires caused by insects, weather, storms, power, or lightning.  (Tr. 272).  


        39.
Under Mr. McCray’s direction, personnel from Verizon PA examined the facilities from the central office switch in the Oxford exchange to the location of the customers who testified at the instant hearings.  This inspection was performed on August 22, 2001.  (Tr. 273-274).


        40.
Initially, a Mechanized Loop Test was performed.  This test is done from the Verizon PA test center and identifies any problems on the line that would be service affecting.  The test examines all facilities from the central office to and including the customer’s premise equipment.  (Tr. 273-274).  


        41.
The inspection revealed only one problem, namely, an “unbalance” on Mr. Krause’s line.  An “unbalance” condition on a line is a difference in the service parameters existing in two wires feeding the telephone set and normally would create a noisy line.  The unbalance was caused within Verizon PA’s facilities and the Company subsequently transferred Mr. Krause to a different facility through which he now receives service.  (Tr. 273-274).  


        42.
Mr. McCray dispatched an engineer to the serving terminals of Mr. Krause and the other residents who had complaints.  The engineer performed a physical test from each of these terminals back to the central office switching equipment and from the service terminal into the customer’s premises.  The tests performed included a test to detect a “loss reading” --  an electrical measurement from the point of testing back to the central office -- and a test for the continuity of the physical path from the central office to the customer’s location.  These tests revealed no service-affecting trouble on any of the lines.  The tests performed are tests for voice grade circuits and there is no correlation of those test results to the customer’s modem speeds.  (Tr. 273 274, 277, 278, 306, 324).  


        43.
Verizon PA’s normal procedure for problem line reports is to perform a Mechanized Loop Test to determine if a problem exists on the line.  If a problem is detected, a technician is dispatched.  (Tr. 275).  


        44.
Verizon PA does maintain a program in the switching office that will periodically scan for problems so that the Company can act on a proactive basis to prevent facility failures.  This scanning procedure has not identified any facility problems in the Oxford exchange.  (Tr. 279).   


        45.
The physical facilities that serve the Buck Rub and Deer Path area date from the late 1970’s to early 1980’s.  The copper cable running to these areas has not had any type of trouble or service outages requiring the cable to be retired.  (Tr. 281‑282).  There is no set life expectancy for copper cables, but they are generally retired based on trouble rates and physical problems with the cable.  (Id.)  


        46.
Other customers where Mr. Krause measured modem speeds are located on the eastern side of the Oxford central office and also are served by copper facilities.  The vintage of these facilities is the same as those used to feed the area of Buck Rub and Deer Path and there is no indication that these facilities are in need of retirement.  (Tr. 283).  


        47.
Since August, 2001, telephone service to Mr. Krause’s residence is fed via a light span terminal that was installed to provide for growth, new developments, and second line additional service requirements in the Oxford area.  Light span terminals are not intended to replace copper facilities but are designed for growth and to provide new lines.  They are not intended for use to increase modem speed, but this is one of the side-benefits derived from its use.  (Tr. 285, 290-292).  


        48.
Installing more light span terminals in the Oxford exchange area would average about $60,000 a site, not including the fiber optic path back to the central office that would cost an additional $200,000 to $250,000.  Additionally, switching the customers onto the light span facilities costs about $1,500 per customer.  The existing facilities are not equipped to handle the increase in capacity that would result from switching all customers in the Buck Rub and Deer Path area to the light span terminal. (Tr. 286, 290, 292).


        49.
The customers/witnesses who testified in the instant proceeding are all receiving voice grade service, whose announced modem speeds are reasonable for this type service.  (Tr. 288).  


        50.
The  customer/witnesses can obtain higher modem speeds by subscribing to some of the alternative service options provided by Verizon PA, such as, data services capable of providing a 1.5 Megabit circuit, a digital data service up to 56,000 BPS in the Oxford exchange, as well as ISDN service.  However, none of these persons are willing to pay the extra cost these additional services would entail.  (Tr. 287‑289).  


        51.
All the customers for which modem connect speeds were introduced are served by copper facilities.  The variation in modem speeds is caused, at least in part, by the physical distance each customer is from the Oxford exchange central office.  (Tr. 292-294).  


        52.
The wires shown on the bridge on Complainant’s Exhibit #4 were service wires leading from a cable in the Oxford area that had been temporarily repaired after the cable was cut by the cable television company.  These facilities subsequently were repaired in a better form and are shown on Complainant’s Exhibit #5.  (Tr. 294‑295).  


        53.
The age of the pedestal shown on Complainant’s Exhibit #4 has no affect on service because the pedestal strictly is used as a housing for the cables.  (Tr. 295-296).  


        54.
The hanging wires shown on Complainant’s Exhibit #6 are “dead cable” and do not affect service to the customer, nor does it have to be removed in order to provide customers with proper service.  (Tr. 325-326).  

        55.
None of the testing performed by Verizon PA in connection with the instant complaint proceeding indicated service-affecting conditions.  (Tr. 304, 324).  

III.
DISCUSSION

In that part of Complainant’s Main Brief designated as Remedy Sought, Complainant, Matthew S. Krause, Jr. stated:   

The quality of phone service in West Nottingham Township does not meet the needs of the residents due to problems caused by cabling runs of 36,000 feet from the Oxford Central Office to the user location.  Within the Oxford Exchange and also specifically within WNT there is a non‑uniformity of service in terms of DSL availability and modem connect speeds.  I request that the Commission order Verizon PA to improve the facilities by:

*
Construction of a Central Office in the West Nottingham Township area which will limit the cable runs between the office and user locations to 15,000 feet, or implement technology which will provide a Virtual Central Office for the residents of Nottingham which will limit the apparent cabling runs to 15,000 feet. 

*
Establish criteria for connection to the Light Span facility which will enable residents of West Nottingham Township to improve the level of their “voice” service quality.



Because Mr. Krause is the Complainant in this proceeding, he bears the burden of proof.  Section 332(a) of the Public Utility Code (“Code”), 66 Pa. C.S. §332(a).  In Se‑Ling Hosiery v. Margulies, 364 Pa. 45, 70 A. 2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, a Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



An examination of the above pertinent Findings of Fact shows that the respondent Utility has made a reasonable effort to explain/remedy the service complaints voiced by Complainant and his supporting witness in the Oxford exchange area.  These service efforts need not be repeated here.  Likewise, the pertinent details of the testimony of the Complainant’s supporting witnesses may be found in the above Findings of Fact.  



I agree with Respondent’s contention that it does not have a legal obligation to provide specified minimum data transmission rates for customers who receive telephone service over its voice network.  My examination of the record leads me to conclude that Respondent is not providing Complainant and/or other customers in the Oxford exchange with unreasonable service, as such service relates to modem connect speeds.



Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, declares, “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs…and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of…the public….”  This Commission has previously held that the provision of public utility facilities that are adequate for voice service constitutes adequate service under the requirements of Section 1501 of the Public Utility Code.  Disparate levels of modem connection speeds among customers in the Oxford exchange does not, per se, constitute inadequate or unreasonable service.  Respondent correctly submits, “The Code…contains no requirement that incumbent local exchange carriers provide anything but voice service over the public switched network....”  (Verizon, M. Br. P.6).   



In the matter of Boyd v. GTE North Incorporated, 83 Pa. P.U.C. 531, Docket No. C-00945821 (Order entered December 14, 1994), Administrative Law Judge Michael Schnierle stated:  “While I have been unable to find no case that directly addresses this issue, I am convinced that telephone service which is adequate, efficient and reasonable for voice communications need not be capable of supporting high speed data communications to meet the statutory standard.” 

While Respondent admits the varying degrees of modem connect speed among customers may be attributed to the distance customers are located from the Oxford central office, Verizon witness McCray indicated the 1970-1980 copper wires serving those in Complainant’s area have not evidenced any structural or other physical deficiencies requiring their retirement.  Moreover, Mr. McCray testified that the Company periodically scans its cable facilities for problems, and this scanning procedure has not identified any facility problems in the Oxford exchange.  “What these customers want is for Verizon PA to provide them with data service capabilities at the cost of a  voice grade telephone line.”  (Verizon R. Br., p. 12).   As ALJ Schnierle declared in Boyd, supra, “ It appears that the General Assembly recognized [in adopting Chapter 30 of the Public Utility Code] that while present telephone service in many areas of the commonwealth is adequate for day to day telephone users, a higher grade of service would be desirable.  The fact that this higher grade of service is desirable does not mean that the present service is inadequate, inefficient, or unreasonable under the law.”  (Boyd at 541).  Such is the case here.   



Verizon indicated other data service technology is presently available to Complainant and his supporting witnesses, all of who are receiving residential voice grade service.  Thus, Verizon witness McCray testified:  “We can provide data services to customers up to and including 1.5 megabit circuit.”  However, he recognized the customers would have to pay an additional fee for this service.  Mr. McCray further indicated “regular digital data service up to 56 kilobit is also available.”  This is also referenced as ISDN service.  (Tr. 287, 288).  Mr. McCray submitted there was no requirement that Verizon provide high modem speeds on voice grade facilities.  (Id.).  



These services are not acceptable to Complainant and the other customers because Complainant contends, they are not economically suited to a “moderate income community,” and specifically, ISDN service is a “service offered on a per minute basis, relatively slow versus more modern technology (for example ADSL), and is costly for a consumer.”  (Krause, R. Br., p. 5). 



Until Verizon is compelled by Commission regulation or Order to provide Complainant and/or other Oxford exchange customers similarly situated with data service capabilities at the cost of a voice grade telephone line, no violation of Section 1501 of the Public Utility Code has occurred.   



Complainant, Krause and four of his supporting witnesses described the following deficiencies with their telephone service, namely, line noise, dropped calls, dial tone absent and service interruptions.  (Tr. 2,18,19, 113, 114,131,132,133,163,184; Krause Exh. #3).  Thus, Complainant testified that he randomly experiences problems with crackling noise on his telephone line that interferes with his conversations and that he occasionally experiences no dial tone (often for as little as 30 seconds).  (NT81, 221‑222).  Mr. Siegfried testified that, in the late afternoon/early evening hours, he has or had the problem of no dial tone.  However, he has not called Respondent to report this problem.  Ms. Moore has had problems with auto disconnects and background noise on her telephone line, mainly when making long distance calls.  (Tr. 131-134, 145).  Mr. Aitken testified he has problems, namely, once a month, with static on his telephone lines.  (Tr. 163, 169).  He attributes occasional disconnect problems while downloading programs from the internet to either his programming or his modem.  Mr. Davies has had occasional static and no dial tone on occasion.  (Tr. 184).  



None of the aforementioned four (4) customers ever reported these problems to Verizon and produced no corroborating evidence to support it.  When asked, Mr. McCray testified that “A large percentage of the ‘no dial tone’ reports are caused by a cable cut which was caused by a cable TV company working in the area, Diamondstone Facilities.  On a normal basis, those kinds of problems could be caused by different types of problems with the wire, caused by insects, caused by weather, storms, power, lightning.”  (Tr. 272).  Mr. Krause described the various tests undertaken by the company to investigate the service problems of those customers who testified in this proceeding. The first test was a “mechanized test” performed from the computer base in the company’s office, namely, in the test centers with the line and “identifies anything that would be service-affecting on the line.”  (Tr. 274).  The only line that did not test “clean” as a result of this test was Complainant’s.  His line showed an “unbalance”, a difference between two wires feeding the telephone set, which in turn creates a noisy line.  The unbalanced condition was within the company’s own facilities.  Consequently, the company had Complainant transferred to a different facility.



Mr. McCray described the company’s procedure in responding to customer service complaints, which include the dispatch of a service technician or cable splicer to the customer’s residence, depending upon the nature of the problem.  His review of the repair reports/user reports disclosed the majority of the reported  service-affecting conditions were related to “no dial tone” problems, which as he previously noted was attributable to the TV Cable company’s severing the involved line.  This problem has since been repaired.  In addition to the mechanized testing a company engineer and a technician performed field tests at the trouble site.  The physical field tests indicated “there was no service-effecting [sic] trouble on the line.”  (Tr. 278).  Tests were also made for “continuity” and “loss readings.”  “Continuity is a physical path, the two wires serving from the central office to the customer and from the pedestal to the customer are continuous.”  (Id.).  All the test readings were normal and no other indications of service problems.  (Tr. 279).  Mr. McCray also advised the company operates a scanning procedure, which enables it to identify problem areas that the company could then address on a proactive basis.  As a result of this activity no problems in the Oxford Exchange have been identified.  (Id.).  



Mr. McCray submitted modem speed is distance sensitive.  (Tr. 283).  He stated the 1970’s-1980’s vintage copper cable serving the Buck Road and Deer Path Road areas of the Oxford Exchange were not a cause factor for the low modem speeds about which the customers in this proceeding were complaining, nor were they in need of retirement.



Complainant Krause contends that all residents of the Nottabrae development should be connected to new Light Span, fiber optic, facilities recently constructed in the Oxford telephone exchange in order to increase their modem speeds.  Complainant testified that he and three of his witnesses represent 10% of the houses in the Nottabrae development.  



The record contains the following instructive discourse on the nature of light span technology and its uses:  



As defined by Mr. McCray, “a light span terminal is a presence, in this case, remote from the central office, connected to the central office via fiber optic cable…the fiber cable is multiplexed, or changed if you will, from a light circuit to a copper circuit. And the rates are reduced.  The speed of that circuit is split up to 2000 times over the copper facility that feeds it.  At that point we can provide copper [pairs].” It’s intended to “provide for growth, new developments, and second line additional service requirements in the area.”



Mr. McCray testified that one of the benefits emanating from the installation of a light span terminal is that it may increase a customer’s modem speeds. As applicable to the instant situation he indicated, “Effectively, we have expanded the central office terminal, if you will, from the center of Oxford out to this point on Freemont road.  So by design, it would be as if you moved the customer back closer to the central office.”  However, to install more sight span terminals within the exchange would be cost‑prohibitive, namely, approximately $1,500.00 per customer.  (Tr. 284‑287).  Mr. McCray indicated the light span terminal in the area of Freemont Road, Buck Rub and Deer Path roads are currently being used to provide service for new growth and that the cost of a light span terminal is $60,000.00 a site, not including the fiber optic path back to the switching office.  In the instant situation where the facilities are approximately 40,000 feet from the office, the cost of the fiber optic path back to the office could be $200,000.00 to $250,000.00.  (Tr. 286).   



There is no Commission mandated requirement that obligates Respondent to provide high modem speeds to its voice grade customers.  To my knowledge it has set no base-line parameters for this activity.  See; Knight v. Bell Atlantic-Pa, Inc., Docket No. C‑00003681, (Initial Decision issued December 18, 2000, Final Order entered February 16, 2001).  Verizon does provide other services of which Complainant and other Oxford exchange customers could avail themselves.  True, these services would involve additional monthly charges.  There being no regulatory obligation to provide these updated services free of charge, customers at this point in time must pay or else be satisfied with the service they presently receive.   



Accordingly, I agree with Respondent’s contention that “Verizon PA’s voice network need not support high-speed data transmission for Complainant and other residents of the Oxford exchange in order to provide adequate service under Section 1501 of the Code.” 



The record demonstrates that it would be extremely costly for Verizon to provide the residents of the Nottabrae development with Light Span service, particularly in view of the fact that these residents comprise only 10% of the houses in this development.  As previously noted, Mr. McCray explained that Light Span service is intended to provide for growth, new developments, and second line additional service requirements in the Oxford area.  He admitted that while light span terminals are not intended for use to increase modem speed, nevertheless, this is a side-benefit of using such facilities.  Installation of these facilities would average approximately $60,000.00 a site; the fiber optic path back to the central office would cost an additional $250,000.00 to $250,000.00; and, switching customers onto light span facilities costs approximately $1,500.00 per customer.  Finally, Mr. McCray explained that existing facilities are not equipped to handle the increase in capacity that would result from switching all customers in the Deer Path and Buck rub area to a light span terminal.  (Tr. 285, 286, 290, 292).  Mr. McCray also explained that the fact that Complainant Krause was transferred to light span is attributable to the fact that a light span cabinet was already present in the area and had the capacity to serve him.  (Tr. 291).   



In view of the foregoing, I conclude that Complainant has presented no credible testimony/evidence that Respondent is providing inadequate or unreasonable service using its existing facilities.



With respect to the service problems encountered by Complainant and several of his supporting witnesses, the record demonstrates that Respondent acted in a timely and reasonable fashion in its response to them.  The “no dial tone” events were attributable to a line cut by a TV cable company.  Other such incidents may have resulted from problems with the wires caused by insects, weather, storms, power, or lightning. (Tr. 272).  Verizon personnel employed both mechanical (Mechanized Loop test) and physical, in person, inspection techniques to verify the operating efficacy of the lines.  It employed a “scanning” technique to enable it to detect line problems, so that it could proactively anticipate and react to any line problems.  Its “loss reading” tests and tests for continuity of the physical path from the central office to the customer’s location revealed no service-affecting trouble on any of the lines.  (Tr. 277, 324).  



Obviously, Verizon has responded to the customers’ perceived service complaints.  As noted by ALJ Schnierle in Boyd, “When a telephone utility, in response to a customer’s complaint, undertakes extensive equipment replacement, and conducts comprehensive tests that show that those facilities are performing within the specifications sufficient to ensure that service is adequate, efficient, reasonable and in compliance with commission regulations, the telephone company’s evidence of testing and repairs may adequately rebut the complainant’s testimony of continued service problems.  Gallagher v. Bell Telephone Co. of Pa.., 76 Pa. P.U.C. 588, 591 (1992).” [Emphasis added].  I believe Respondent has successfully rebutted the service complaints of Complainant and the other customers.   



In his Amended Formal Complaint, Complainant Krause requested Extended Area Service (“EAS”) from the Oxford exchange to the exchange of Kennett Square, Pennsylvania, and to various exchanges in Delaware, including Newark, Delaware, because, inter alia, he would like to be able to contact national ISP access numbers on a toll-free basis.  Former ALJ Solomon denied this request by virtue of the Commission’s lack of jurisdiction over interstate telephone service.  For the same reason, EAS service into Maryland is not possible.  Subsequently, at the conclusion of the May 22, 2001 hearing, Complainant withdrew his request for EAS to Kennett Square. (Complainant M. Br.at 2; Tr. 255-256).  At best the expressions for service into Delaware for such activities as grocery shopping, Doctor visits, visits to service stations, shopping at Lowe’s, Home Depot, Agway, for prescriptions, are expressions of individual preferences and not a real need.  Many, if not all these services are available in the currently established local calling area.  



As Respondent notes, “ A community of interest cannot be found based on the personal calling habits of only five customers.”  To obtain EAS a majority of customers in that exchange must exhibit a need to make calls to the requested exchange. In any event, the Commission cannot authorize EAS into Delaware and/or Maryland, and Complainant’s request for EAS to Kennett Square has been withdrawn.  Consequently, there is no further issue concerning the EAS request for me to adjudicate.  However, I note that the Respondent does offer various optional calling plans and the customers can avail themselves of cell phones and /or various wireless calling plans to alleviate some of their concerns regarding an expanded toll-calling area. 



Accordingly, my review of the entire record in this proceeding leads me to conclude that the complaint must be dismissed in its entirety.

IV.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66Pa. C.S. §701.  



2.
Complainant Krause bears the burden of proof pursuant to 66 Pa. C.S. §332(a).  Complainant did not carry his burden of proof concerning his allegation that Verizon PA has violated any provisions of the Public Utility Code, the Commission’s Regulations or Orders, or Verizon PA’s tariff.   



4.
Complainant has not met his burden of proving that Verizon PA has failed to maintain or modernize its network facilities in the Oxford exchange. 



5.
Verizon PA currently provides Complainant and other customers in the Oxford exchange with reasonable and adequate telephone service.  



6.
Verizon PA is not obligated by Commission Regulation or Order to provide Complainant and other customers in the Oxford exchange a specified minimum modem connect speed over voice grade telephone lines.  

V.
ORDER



THEREFORE, 



IT IS ORDERED:  



1.
That the Formal Complaint filed by Matthew S. Krause, Jr. against Verizon Pennsylvania Inc. at Docket No. C-00004580 is hereby dismissed in its entirety.  



2.
That the Commission’s Secretary shall mark the record at Docket No. C-00004580 closed.

Dated:  ______________________

_________________________________








HERBERT S. COHEN

Administrative Law Judge
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