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history of the proceeding

This decision dismisses the formal complaint, made by a residential telephone customer, asking to have all calls between exchanges within Area Code 412 to be local, toll‑free calls. After receiving adequate notice of the scheduled prehearing conference, after the Complainant was orally invited to explain her absence from the conference, and after the Complainant failed to respond to a letter requiring an explanation for the absence from the conference, the presiding Administrative Law Judge, on his motion, dismisses the complaint because of the Complainant’s evident unwillingness to prosecute the complaint.

On August 8, 2001, Nina Missig Carnegie (Carnegie or Complainant) filed the formal complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Verizon) asking to have all calls between exchanges within the Area Code 412 to be local, toll‑free calls. Verizon answered the complaint, in part, by averring as follows:

3.
Verizon PA ADMITS that Complainant is assigned to the Company’s Elizabeth telephone exchange. Verizon PA AVERS that the Elizabeth exchange’s local calling area consists of: [sic] Clairton (412‑226, 233, 533, 945), Donora (724‑278, 305, 379, 823), Elizabeth (412, [sic] 382, 384, 387, 405, 729, 879, 946), McKeesport (412‑267, 346, 385, 460, 466, 469, 530, 542, 644, 672, 673, 675, 678, 751, 754, 872, 896, 927, 948), Monongahela (724‑258, 292, 310, 362, 442, 518, 616, 997) and Pleasant Hills (412‑386, 522, 532, 543, 650, 655, 693, 714, 943). The Elizabeth exchange also has Metropolitan Area Unlimited service available at $36.00 per month which includes the above described Elizabeth exchange local calling area plus Bridgeville, Carnegie, Coraopolis, Fox Chapel, Glenshaw, Irwin, Monroeville, Oakmont, Penn Hills, Perrysville, Sewickley and Pittsburgh Zones 1 through 8. The Elizabeth exchange also has extended calling available which includes the Elizabeth exchange local calling area plus Metropolitan Area Unlimited areas and Bethel Park, Findleyville and West Newton. Verizon PA DENIES that the local calling area of the Elizabeth telephone exchange is insufficient to allow subscribers of this exchange to contact business, medical and social organizations on a toll‑free basis in order to conduct their day‑to‑day activities.



By notices to the parties, an Initial Prehearing Conference by telephone was scheduled for October 29, 2001, at 10 a.m. A Prehearing Conference Order issued on September 26, 2001, and was served on the parties by First‑Class mail. The Order, again, notified the parties of the prehearing conference scheduled for October 29, 2001. The Order also advised the parties that if a party or proposed witness would be at a telephone number different from the number on the Notice of the prehearing conference, the party must notify the ALJ of that number.

Carnegie, the Complainant, could not be contacted for the prehearing conference using either of the numbers shown for Carnegie on the Formal Complaint Form. At the scheduled time for the conference and again shortly thereafter, the presiding officer called the “home” number listed for the Complainant and received no response. Using the “work” number listed for the Complainant, the presiding officer activated an answering device that furnished a message from “Nina Missig Carnegie” to leave a message: the presiding officer identified himself, the purpose of the call, and requested Carnegie to contact the presiding officer at 412‑565‑3550. (NT, at 4–5.)

For the prehearing conference, Norman James Kennard, Esquire, entered his appearance on behalf of Verizon. The presiding officer advised counsel that if Carnegie failed to adequately explain her failure to participate in the prehearing conference, consideration would be given to dismissing the complaint for Complainant’s failure to prosecute the complaint.



On October 29, 2001, the presiding officer sent a letter to the Complainant. Among other things, the letter provided the Complainant with the following caveat: “At the risk of having your complaint dismissed, with prejudice, you must explain to me in writing, before November 9, 2001, why you were not available to participate in the telephone prehearing conference [the date and time for which were previously stated in the letter].” Carnegie did not respond to the telephone message the presiding officer gave her at the time of the scheduled prehearing conference, nor did she respond to the letter. A Further Prehearing Conference by telephone was scheduled January 15, 2002, but was canceled after it was decided to dismiss the complaint for lack of prosecution.



The record of the proceeding includes the Prehearing Conference Order and the transcript of the Prehearing Conference, which is six pages in length. The record closed on January 16, 2002. No briefs were filed.
discussion

Nina Missig Carnegie, the Complainant, did not appear for the prehearing conference, by telephone, on her complaint: that is, Carnegie could not be contacted for the scheduled prehearing conference by using the telephone numbers Carnegie provided on the Formal Complaint Form. Both the telephone-prehearing-conference Notice and the Prehearing Conference Order were mailed, separately, to Carnegie by using the address Carnegie furnished on the Formal Complaint Form. Providing a complainant with notice of the date, time, and place or mode for a hearing or prehearing conference and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provides the complainant with procedural due process, a requirement of the law.

The Commission satisfied the legal requirement of according Carnegie procedural due process by providing her with timely notice of the scheduled prehearing conference and by providing her with an opportunity to be heard on the complaint. Both the telephone-prehearing-conference Notice and the Prehearing Conference Order showed the date, time, and mode for the scheduled prehearing conference. Both were mailed to the parties by First‑Class, U.S. Mail. Neither item was returned as “undeliverable.” Therefore, it is presumed that Carnegie received notice of the prehearing conference.
 If a complainant fails to appear for a scheduled hearing or prehearing conference after receiving legally adequate notice of the hearing or prehearing conference and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that a complainant cannot again, by a formal complaint, raise the same issues against the same respondent.

The Commission has said that when faced with a motion for summary judgment or the equivalent, a motion to dismiss for lack of prosecution, a pro se complainant, like Carnegie, will be given an opportunity to orally explain the perceived grievance or claim against a respondent utility before a motion for summary judgment will be granted: the pleadings alone are an insufficient basis for granting a motion for summary judgment.
 A presiding officer’s decision to dismiss a complaint because the complainant failed to appear for a prehearing conference and failed, after being given adequate opportunity, to explain the non‑appearance is the equivalent of granting a motion for summary judgment—that is, the  party’s claim is extinguished without a hearing and without a remedy. Thus, under compelling circumstances, a complaint may be dismissed as being in the public interest without giving a complainant an opportunity to explain a complaint.

The Commission’s actions, in the discharge of its duties under the Public Utility Code, must serve, or must be consistent with, the public interest.
  If dismissing a complaint without a hearing is in the public interest, then the Commission may do so.
 Carnegie had an opportunity to respond to the Prehearing Conference Order and notify the presiding officer of her unavailability or of a different phone number at which she could be reached, and she had an opportunity to explain her non‑appearance for the prehearing conference. Carnegie did not avail herself of these opportunities. This leads to a conclusion that a hearing on the complaint would likely result in a waste of Verizon’s and the Commission’s resources. Carnegie’s apparent unwillingness to prosecute the complaint supports this decision to dismiss the complaint, with prejudice and without convening another prehearing conference, as being consistent with the public interest.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. A complaint must allege, or a complaint must give rise to an inference, that a jurisdictional public utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

3. A pro se complainant may be accorded an opportunity to explain a complaint before a preliminary objection, a preliminary motion, or a summary judgment is sustained or granted; when it is reasonably inferred, however, that a complainant is unwilling to prosecute a complaint, then it is in the public interest to dismiss a complaint without affording the complainant an opportunity to explain the complaint.

4. The Commission may dismiss a complaint if the dismissal is in, or is consistent with, the public interest. See 52 Pa. Code §5.21(d).

5. There is nothing in the pleadings or record to suggest that Verizon Pennsylvania Inc. violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.


6.
If a complainant receives proper notice of a prehearing conference or a hearing on a complaint and neither the complainant nor a qualified representative appears for the prehearing conference or hearing to prosecute the complaint, the formal complaint may be denied and dismissed with or without prejudice.

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the presiding officer’s motion to dismiss the formal complaint captioned Nina Missig Carnegie v. Verizon Pennsylvania Inc., at Docket No. C‑20016004, is given effect by this Order, and the complaint is denied and dismissed—without a further prehearing conference or a hearing being convened—with prejudice, because the Complainant has shown an unwillingness to prosecute the complaint and because there is nothing to indicate that Verizon Pennsylvania Inc. has violated a statute which the Commission has jurisdiction to administer or has violated a regulation or order of the Commission.

2. That the formal complaint proceeding captioned Nina Missig Carnegie v. Verizon Pennsylvania Inc., at Docket No. C‑20016004, is terminated and the record marked “closed.”

Dated: January 22, 2002 

James D. Porterfield

Administrative Law Judge
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