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This Initial Decision dismisses the complaint of Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars (Pegasus) against Equitable Gas Company (Equitable), at Docket No. C-00015060, for the failure of Pegasus to sustain the burden of proof.

History of the Proceeding



Pegasus filed its formal complaint against Equitable on March 12, 2001, alleging a billing and meter reading dispute, and requesting, among other matters, an account adjustment.  Equitable filed its answer on April 2, 2001, and a Prehearing Order was issued on April 30, 2001.  The hearing was held on July 11, 2001.



James H. Joseph, an attorney, as well as Secretary-Treasurer and Managing Director of Pegasus, appeared and testified in support of the complaint, and submitted six exhibits, which were admitted.  Equitable, represented by counsel, presented the testimony of two witnesses and submitted six exhibits which were admitted.  Briefs have not been filed.  The record, consisting of a 98-page transcript, and the 12 exhibits, was closed by Order issued August 22, 2001.  However, as Pegasus did not provide the necessary copies of its Exhibits 5 and 6 within the time allowed (Tr. 69-70), the record was re-opened, those exhibits stricken, and the record again closed by Order issued November 14, 2001.

Findings of Fact



1.
Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars, is the Complainant.  Its principal place of business is 6030 Bunker Hill, Pittsburgh, PA 15206 (Tr. 6).



2.
Equitable Gas Company is the Respondent.



3.
Pegasus maintains a garage/automobile storage facility at 1315 Washington Boulevard, Pittsburgh, PA 15206.  It is the garage that is the property involved in this dispute (Tr. 6).



4.
Pegasus began leasing the garage on June 1, 2000.  At that time the property was vacant and had not been used for a significant period of time.  To make the garage suitable for occupancy, the owner repaired the “in-house” gas lines and the water lines.  The repairs were completed on or about July 1, 2000, which is the approximate date that Pegasus requested utility service to the garage, except for gas service (Tr. 8).



5.
Equitable did not begin providing gas service to the garage until about October of 2000, although Pegasus initially requested service and completed a commercial credit application with Equitable in July of 2000 (Tr. 9).



6.
Pegasus uses the garage for the storage of its “stretch” limousines and a modified van/bus-like vehicle, when they are not in use providing transportation services.  When a vehicle is being used to provide transportation, one of Pegasus’ drivers will go to the garage, unlock the door, open the garage door, pull the vehicle out, close the garage door, lock the main door and leave.  This procedure is reversed when a vehicle is returned to the garage (Tr. 10).



7.
Pegasus also keeps a small amount of supplies in the garage to be used by its drivers, as needed, for the vehicles (Tr. 10).



8.
According to Pegasus, the only need for gas heating is to keep the water lines in the garage from freezing, and that this requires only a minimal amount of heat (Tr. 10).



9.
According to Pegasus there was an actual reading of its gas meter on October 17, 2000, followed by an estimated reading on October 26, 2000, which resulted in a bill in the amount of $21.86.  This bill indicated the next meter reading would be on either November 28 or 29, 2000 (Tr. 11; Comp. Ex. 1, p. 5).



10.
There was an estimated reading of Pegasus’ gas bill on November 28, 2000, and Pegasus received a bill in the amount of $375.76.  This bill indicated that the next meter reading would be on either January 30 or 31, 2001 (Tr. 11; Comp. Ex. 1, p. 6).



11.
The next gas bill received by Pegasus was based on an estimated meter reading date of January 2, 2001.  Pegasus was billed $693.75 for current charges, $5.64 for late payment charges, and $375.76 for the past due balance, for a total billing in the amount of $1,075.15.  The next meter reading was indicated to occur on January 30 or 31, 2001 (Tr. 11; Comp. Ex. 1, p. 7).



12.
Pegasus then contacted Equitable about its gas bills and the various estimates.  On January 9, 2001, Equitable was given access to the interior of the garage and obtained an actual meter reading (Tr. 13).



13.
After the actual meter reading was obtained, Pegasus received a gas bill giving it credit for the $693.00 in current charges it had previously been billed, and billing Pegasus for current charges in an amount in excess of $2500.00 (Tr. 13; Comp. Ex. 1, p. 8).



14.
The Managing Director of Pegasus is at the garage about twice a week to check on it.  In the winter, it is cold inside the garage because the thermostat is kept at the lowest setting.  The garage has three heaters in it, but, according to Pegasus, one is never used (Tr. 14).



15.
At the request of Pegasus, the gas meter was tested, and its Managing Director was present at that test.  In addition, the gas lines were checked and found to be intact (Tr. 15).



16.
At the time of the hearing, the only gas bill received by Pegasus, that was based on an actual meter reading, was the one following the meter reading of January 9, 2001.  All previous and subsequent billings have been based on estimated readings (Tr. 14).



17.
Pegasus has electric service at its garage for about 15 4’x2’ fluorescent lighting units, and the motors for the heater fans.  Its electric service at the garage is provided through two separate electric meters, one of which is a demand meter.  According to Pegasus, these meters are read remotely (Comp. Exs. 2 and 3).



18.
Complainant’s electric usage evidences seasonal fluctuations, with electric usage increasing during the winter season and decreasing through the spring (Comp. Exs. 2-4).



19.
As of the hearing, Pegasus had paid its October 2000 gas bill, but had made no payments since then (Tr. 27).



20.
The gas meter is inside Pegasus’ garage.  It would be happenstance for a meter reading on a regular schedule to find someone at the garage to gain admittance to read the gas meter (Tr. 27-28).



21.
Pegasus had requested meter reading cards, but its Managing Director testified that he did not know how to read the meter, and that there was no one at the garage that could read the meter and return the card to Equitable (Tr. 28).



22.
The heaters in the garage are not new (Tr. 30).



23.
On March 23, 2000, Equitable changed the gas meter at Pegasus’ garage.  At that time, the reading on the meter being removed was 800.4, and the reading on the meter being installed was 346.3 (Tr. 33; Equit. Ex. 1).



24.
At the time of removing and installing the gas meters at the garage, Equitable also performed a “high bill” investigation.  The high bill investigation noted that the garage is a block building, with a flat roof.  The garage is not insulated.  It had four garage doors which do not seal (Tr. 34-36; Equit. Ex. 2).



25.
The high bill investigation also noted that there was a 40-gallon gas hot water heater, with the temperature set at hot, and has a 40,000 BTU rating.  In addition, there were three, forced hot air heaters in the garage, each with a BTU rating of 150,000.  At the time of the investigation one of the heaters was running and the thermostat was set at 60°.  A person was in the garage washing a vehicle (Tr. 34-36; Equit. Ex. 2).



26.
The 40-gallon water heater is just above a normal size.  The three heaters in the garage are the type that can consume a lot of gas in a short period of time.  The thermostats in the garage for the heaters are of the type that cannot be set lower than 40° (Tr. 36, 38).



27.
On April 3, 2001, the meter that had been removed from Pegasus’s garage was tested.  The test indicated that the meter was 1.1% fast on a high volume per hour and 0.5% fast on a low volume per hour.  This indicates that the meter was, on average, 0.8% fast (Tr. 47-48; Equit. Ex. 3).



28.
The meter that was removed from the garage had been originally installed on October 17, 1994 (Tr. 48; Equit. Ex. 1).



29.
In 1996 and 1997, the prior occupant of the garage used 326.8 Mcf and 354.2 Mcf of gas, respectively.  Its usage declined to 181.7 Mcf in 1998, because it had finalized its account.  There was no gas usage at the garage for 1999 (Tr. 49-50; Equit. Ex. 4).



30.
Between October 17, 2000 and January 9, 2001, the heating factor for Pegasus at its garage was .094.  Between January 9, 2001 and March 23, 2001, the heating factor was .089.  This is indicative of fairly constant gas usage by Pegasus (Tr. 51-52; Equit. Ex. 5).



31.
Equitable prepared the heating factor comparison because the limited number of actual meter readings precluded preparation of a consumption comparison (Tr. 52).



32.
Equitable obtained three actual readings of the gas meter that was removed from Pegasus’ garage:  the initial reading of October 17, 2000; the reading of January 9, 2001; and the reading of March 23, 2001, when the gas meter was removed.  In addition, an actual reading was taken on March 23, 2001, of the gas meter then being placed in the garage (Tr. 54).



33.
The reading of the gas meter on October 17, 2000 was 334.9.  This is the same as the final reading taken of the prior occupant’s account on October 23, 1998 (Tr. 55).



34.
As of the July 11, 2001 hearing, Pegasus had made a single payment on its gas account with Equitable in the amount of $21.86 on November 3, 2000, and its past due balance was $6,893.06 (Tr. 54; Equit. Ex. 6).



35.
The calculation of a heating factor for the prior occupant of the garage, for December through April indicated a heating factor of 0.67 (Tr. 60).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing and meter reading dispute, and requesting an account adjustment, it is clear that Pegasus is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that Pegasus has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

In cases involving allegations that the bills for utility service are too high, the Commission has held that a Complainant establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the Complainant has a low potential for energy use; and (3) the Complainant’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  In determining a Complainant’s potential for energy usage, all electrical appliances in a Complainant’s residence are to be considered in determining the potential for energy use, even though a Complainant testifies that some of the appliances are not used, or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680, entered April 19, 1989.



Even though Pegasus is a commercial, as opposed to a residential, customer, I will apply these principles to the record in this case.



The premises in question is a garage used for the storage and cleaning of limousines used in Pegasus’ business.  It is not a residence, and is not occupied by people.  Limited use of the garage is made by people for cleaning the vehicles or removing them and returning them.  Thus, it can be concluded that, for the purposes of this proceeding, the building is not occupied by people.



With respect to Pegasus’ assertion that it could not have been using the amount of gas for which it has been billed, the record contains no billing history for Pegasus with which to compare its gas bills for the period commencing in October of 2000 to the date of the hearing.  It was not until October 2000 that Pegasus became a customer of Equitable.  The usage patterns and billing history of the prior occupant are irrelevant to a determination of whether there are abnormalities on the gas bills tendered to Pegasus.  Thus, it must be concluded that Pegasus has failed to satisfy the burden of establishing any abnormalities in its gas billings.



The record establishes that there are three gas forced hot air heaters in the garage rated at 150,000 BTUs each, as well as a 40-gallon water heater rated at 40,000 BTUs.  The heaters are not new, and their thermostats cannot be set lower than 40°.  They are of the type that can consume a large amount of gas in a short period of time.  The garage is a block building with a flat roof and is not insulated.  It has four garage doors that are not sealed. In my opinion, the evidence in this case readily establishes that Pegasus has the potential to consume the amount of gas for which it has been billed.



Accordingly, it is my opinion that Pegasus has failed to sustain the burden of establishing a prima facie case, and, thus, failed to sustain the burden of proof.



On March 23, 2001, Equitable removed the gas meter from the garage for testing and installed a replacement meter.  At that time, it also performed a high bill investigation.  No foreign loads were found on Pegasus’ gas meter.  The meter that was removed was tested on April 3, 2001, and found to have an average proof of 0.8% fast.  The meter that had been removed from the garage and tested was accurate for billing purposes.  52 Pa. Code §59.22.  Thus, even if it could be said that Pegasus established a prima facie case, the evidence presented by Equitable is of sufficient weight to rebut it.



There was much discussion and argument during the hearing in this case about Equitable not having obtained an actual meter reading every other month.  It is the responsibility of Pegasus to provide or make the necessary arrangements to provide Equitable with access to its garage facility for the purposes of Equitable obtaining readings of the gas meter.  Section 59.24(a) of the Commission’s regulations, 52 Pa. Code §59.24, provides that:

Access to meters.  Each public utility shall at reasonable times have access to meters, service connections and other property owned by it on the premises of customers, for purposes of maintenance, operation and meter reading.  Neglect or refusal on the part of customers to provide reasonable access to their premises for the purposes shall constitute sufficient cause for discontinuance of service.

Accordingly, if Pegasus desires to have its gas meter read every other month, it should contact Equitable and to make reasonable arrangements to admit the meter reader to its garage for that purpose, or to provide customer readings.



The record establishes that Pegasus has not made any payment on its gas account with Equitable since November 3, 2000, and that, as of the July 11, 2001 hearing the past due balance on its account was $6,893.06.  Equitable shall be directed to submit a bill to Pegasus, within 15 days of the date of entry of the Commission’s Order in this case, in the full amount of the account then past due.  Pegasus will be required to pay that bill, in full, within 30 days of the date of entry of the Commission’s order.  The failure of Pegasus to pay that bill in full shall permit Equitable to terminate its gas service.

Conclusions of Law



1.
The parties to and subject matter of this gas billing and meter reading dispute are properly before the Commission.



2.
Pegasus, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Pegasus has failed to sustain the burden of proof.



4.
The complaint should be sustained for the limited purpose of directing full payment of the past due balance on its account, and should be dismissed, in all other respects, for the failure to satisfy the burden of proof.

ORDER



In consideration of the foregoing, IT IS ORDERED THAT:



1.
The complaint of Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars against Equitable Gas Company, at Docket No. C-00015060, is sustained for the limited purpose of directing full payment of the past due balance on its account, and dismissed, in all other respects, for the failure to satisfy the burden of proof.



2.
Within 15 days of the date on which the Commission’s Order in this case is entered, Equitable Gas Company shall tender to Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars, a bill in the full amount of the account of Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars then past due, including applicable late payment charges.



3.
Within 30 days of the date on which the Commission’s Order in this case is entered, Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars shall pay to Equitable Gas Company the full amount of the gas bill tendered Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars pursuant to Ordering Paragraph 2, above.



4.
As long as Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars complies with Ordering Paragraph 3, above, Equitable Gas Company shall not interrupt its natural gas service, except for valid emergency or safety reasons.


5.
If Pegasus Transportation Holdings, Inc., t/d/b/a Pegasus Chauffeured Motor Cars fails to comply with Ordering Paragraph 3, above, Equitable Gas Company is authorized to terminate its gas service upon complying with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §101, et seq., and the regulations of the Commission, 52 Pa. Code §55.1, et seq.

Date:  January 24, 2002
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