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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Richard D. Baldwin, M.D. (Complainant) filed on November 27, 2001, to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth which was issued on November 21, 2001.  Appalachian Utilities, Inc. (Respondent) filed Reply Exceptions on December 21, 2001.  

History of the Proceeding



On March 26, 2001, the Complainant filed a Formal Complaint against the Respondent which concerned the Respondent’s requirement that the Complainant’s water line be constructed of three-quarter inch Type-K copper tubing.  The Respondent filed an Answer to the Instant Complaint on April 17, 2001.  Therein, the Respondent stated that pursuant to its tariff regulations, a service line must be made of a material approved by the Respondent



On October 15, 2001, a telephonic hearing was held before ALJ Lovenwirth.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.

Discussion


The ALJ made seven Findings of Fact which are incorporated herein by reference and are adopted without comment unless rejected expressly, or by necessary implication.



The ALJ framed the dispute in his Findings of Fact Nos. 3 and 4 as follows:

3. In early 2001, without filing an application for permission to locate an approved water service line, Complainant constructed a service line going into his newly constructed property at the address set forth in Finding of Fact No. 1.  The water service line thusly installed was a plastic service line.  When he contacted Respondent for purposes of having the Respondent install a meter, Respondent advised him that it would be necessary for him to file an application for a service line.  Additionally, Respondent advised him that the plastic service line which he had installed was not one which met with the approval of Respondent, the latter requiring a three‑quarter inch Type K‑copper tubing service line.

4.
Upon being advised that he must file an application, and that the plastic service line which he had installed was not acceptable, the Complainant filed an application for a service line made of three‑quarter inch Type K‑copper, which was ultimately approved and hooked up to a meter attached to the Complainant's home.
(I.D., pp. B3‑4).  



The ALJ noted that the Complainant’s prayer for relief is for a Commission Order to require the Respondent to modify its tariff so as to permit any type of material to be utilized for a service line, so long as it is a material manufacture and designed for purposes of establishing a customer’s water line.  



The ALJ cited the Commission’s Regulations at 52 Pennsylvania Code Section 65.17(d), 52 Pa. Code §65.17(d), as requiring a three-quarter inch water service line made of the material which is “reasonably required” by the water company.  The ALJ found that the Respondent’s requirement of three-quarter inch Type K-copper for a water service line is reasonable due to the very rocky conditions of the service territory of the Respondent, and the Respondent’s past experience of problems with plastic service lines.  (I.D., pp. B4-B5).



Based upon the foregoing discussion, the ALJ recommended that the instant Complaint be dismissed.



The Complainant’s Exceptions consist of one type written page.  Therein, the Complainant excepts to the ALJ’s finding that the use of plastic service lines makes it difficult to detect leaks since leak detection is made by a metal detector which relies upon the magnetic indication of the presence of the service line and its leak.  The Complainant argues that ultrasound equipment exists for detecting leaks in plastic water service lines.  The Complainant further  contends that there is no record evidence to support the Respondent’s position that rocks/and or vibration have caused leaks.  



The Complainant referred to his Exhibit C-1which cites Section 605.4 of the International Plumbing Code, which permits the use materials other than copper including plastic for water service pipe.  The Complainant adds that the “proximal” Jersey Shore Water Authority (Jersey Shore) does not have a requirement for the use of any particular material in constructing a service line.  The Respondent continues that Jersey Shore operates in the same geologic environment as the Respondent and deems the choice of the material for the service line to be the Responsibility of the customer.



The Respondent rejoins that it had presented the sworn testimony of its President and its consultant in support of its requirement for three-quarter inch K‑type copper for its service line construction.  The Respondent argues that the Complainant submitted no evidence on the record concerning ultra sound equipment or the require​ments of Jersey Shore.  The Respondent argues that the Complainant should not be permitted to base his Exceptions on an alleged fact which is not part of the record in this proceeding.  (R.Exc., pp. 3-4).



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Section 65.17(d) of our Regulations, 52 Pa. Code §65.17(d), reads as follows:

(d)
 Company’s service lines. The size, design, material and installation of the service pipe shall conform to the reasonable requirements of the utility; provided, however, that the minimum size of the pipe shall not be less than 3/4 inch. 

The resolution of this matter turns on a determination of whether the Respondent’s requirement of three-quarter inch Type K-copper is unreasonable in the context of 52 Pa. Code, §65.17(d) as cited above.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), requires that the party seeking a rule or order bear the burden of proof in the matter.  In the instant proceeding, the Complainant is seeking a ruling that the Respondent violated the “reasonable requirement” provision of 52 Pa. Code §65.17(d).  



We find that the Complainant’s evidence does not rise to a level that would meet the Complainant’s burden of proof pursuant to Section 332(a) of the Code.  Our reading of the Commission’s Regulations at 52 Pa. Code, §65.17(d), leads us to a conclusion that a water utility is accorded the discretion of determining what material is acceptable for the construction of water supply lines.  We conclude that the Complainant has not demonstrated that the Respondent’s  requirement for three-quarter inch K‑type copper is unreasonable.  



We are not persuaded by the alleged unreasonableness of the Respondent’s requirement as argued by the Complainant in reference to the International Plumbing Code.  First, the terms of International Plumbing Code are not binding upon this Commission.  Second, because the International Plumbing Code permits the use of plastic, as a material for water service lines, assuming prescribed standards are met, is not taken to be an endorsement of the use of plastics in any and all circumstances.  


We find that the Complainant’s comments regarding the material requirements of the Jersey Shore Water Company to be hearsay, at best.  Accordingly, we find that particular argument of the Complainant to be without merit.  



Finally, as we previously noted, 52 Pa. Code §65.17(d) is intended to give water utilities discretion as to the construction of service lines.  In this matter, we find no abuse of discretion on the part of the Respondent.  Accordingly, we conclude that the evidence of record does not warrant a substitution of our judgement for that of the Respondent in its interpretation of 52 Pa. Code §65.17(d).



Based upon the foregoing discussion, we shall deny the Exceptions of the Complainant and shall adopt the Initial Decision of ALJ Lovenwirth to the extent that it is consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:

1.
That the Exceptions of Richard M. Baldwin, M.D. are denied.



2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Richard M. Baldwin, M.D. is dismissed.



4.
That the record in the above captioned matter be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 21, 2002

ORDER ENTERED:  February 22, 2002
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